United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


BRIEF FOR PETITIONERS 


IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT ‘ { 
No. 16, 198 a 8 | i 


AMERICAN PRESIDENT LINES, LTD., ISTHMIAN 
LINES, INC., GLOBAL BULK TRANSPORTATION 
CORPORATION (formerly STATES MARINE COR- 


PORATION), et al., 
Petitioners, 


Vv. 


UNITED STATES OF AMERICA and FEDERAL 
MARITIME BOARD, 
Respondents. 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
FEDERAL MARITIME BOARD 


oe 


ELKAN TURK, 
SEYMOUR H. KLIGLER, 
Attorneys for Petitioners, 
| 120 Broadway, 
New York 5, N. Y. 


Sot D. Bromsenc, 
Of Counsel. 


Statement of Questions Presented 


Whether the Federal Maritime Board’s order of De- 
cember 15, 1960 is arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law? 


Whether the Board’s order establishes and orders 
enforced an unjust or unreasonable regulation or prac- 
tice contrary to the provisions of Section 17 of the 
Shipping Act, 1916? 


Whether the Board’s order constitutes a taking of 
petitioner’s property without due process of law? 


Whether the Board’s order contains a concise general 
statement of its basis and purpose, as required by 
Section 4(b) of the Administrative Procedure Act? 


Whether the Board's order constitutes an amendment 
of its decision and order in Docket No. 659, which 


requires a finding under Section 17 of the Shipping 
Act, 1916, that a regulation or practice of petitioner’s 
is, or would be, unjust or unreasonable? 


Whether the Board’s order is so indefinite and un- 
certain in its application to strikes which affect less 
than a substantial portion of the Port of New York as 
to be arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law? 
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ON PETITION TO REVIEW AN ORDER OF THE 
FEDERAL MARITIME BOARD 


BRIEF FOR PETITIONERS 


Jurisdictional Statement 


Petitioners are common carriers by water in the foreign 
commerce of the United States and are parties aggrieved 
by a final order of the Federal Maritime Board dated 
December 15, 1960 (JA 47). The jurisdiction of the 
Board to issue the order is, as asserted in its order (JA 
12) instituting the rule making proceeding which was 
terminated by the order under review, based upon Sections 
17 and 22 of the Shipping Act, 1916, 39 Stat. 734 and 736, 
46 U.S.C. §§ 816 and $21, and Section 4+ of the Administra- 
tive Procedure Act, 60 Stat. 238, 5 U.S.C. § 1003. Review 
of the order of the Federal Maritime Board is sought 
pursuant to, and the jurisdiction of this Court is based 
upon, the provisions of Act of December 29, 1950, ¢.1189, 
64 Stat. 1129, 5 U.S.C. §§ 1031-1042. The venue of this 
Court is based upon Act of December 29, 1950, ¢.1189, 
Section 3, 64 Stat. 1130, 5 U.S.C. § 1033. 


Facts establishing the basis of jurisdiction are found 
In the PETITION To REVIEW (JA 49). 


Statement of Case 


(a) The Proceeding Below. 


Petitioners are common carriers by water of cargo in 
the trades from Malaya, Singapore, Indonesia, Siam, 
Philippines, Japan and the East Coast of Asia, North of 
Singapore, to the Port of New York. They are some of 
the parties to Federal Maritime Board Agreement No. 
6015, an agreement which was duly filed with and approved 
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by the Board and its predecessors in authority pursuant 
to Section 15 of the Shipping Act, 1916 (46 U.S.C. $814). 
This Agreement, which was in effect at all of the times 
here relevant, authorized the parties thereto to establish 
the period of time (hereinafter referred to as “free time”), 
not less than five days commencing on the day after the 
discharge of cargo from the carrying vessel is completed, 
during which owners of cargo are permitted to allow their 
cargo to remain on docks without the assessment of pier 
demurrage charges (hereinafter referred to as “demurrage 
charges”). Agreement 6015 also authorized petitioners to 
establish rates, rules, regulations and practices governing 
the assessment of demurrage charges for the storage of 
eargo on the piers and docks after the expiration of free 
time. Petitioners, at all of the times here relevant, acted 
pursuant to tariffs issued by the parties to Agreement 
6015 (JA 2-4, 18-19, 36-37, 42-46, 51-52). In so acting 
they were, by the express provisions of Section 15 of the 
Shipping Act, 1916 (46 U.S.C. § 814), exempt from the 
provisions of the Anti-trust Law. 


On May 29, 1947 the United States Maritime Commis- 
sion, predecessor in authority to the Federal Maritime 
Board,! issued a “Notice of Hearing on Proposed Rule 
Making” which recited that, pursuant to Sections 17 and 
22 of the Shipping Act, 1916 (46 U.S.C. §§ 816, 821), and 
Section 4(a) of the Administrative Procedure Act (5 
U.S.C. § 1003(a)), the Board had ordered publie hearings 
at which it desired to receive evidence of conditions at 
the Port of New York in order to determine the action 
necessary to assure the establishment, observance and 
enforcement of just and reasonable regulations and prac- 


1 The functions of the United States Maritime Commission were 
transferred to the Federal Maritime Board pursuant to the Re- 
organization Act of 1949, 5 U.S.C. §§133(z) to 133(z)-15 and 
Reorganization Plan No. 21 of 1950. 15 F.R. 3178, 5 U.S.C.A. 
following § 133(z)-15. The Federal Maritime Board and its pred- 
ecessors will hereinafter be referred to as ‘‘the Board’’, 


tices in regard to free time and demurrage charges appli- 
cable to property imported at the Port of New York 
(JA 52, 67-68). After the extensive hearings before an 
Examiner, at which numerous parties appeared and were 
heard (JA 53, 66-67), the Board issued its decision in 
Docket 659, Free Time and Demurrage Charges at New 
York, 3 U.S.M.C. 89 (1948) (JA 66) and its order pur- 
suant thereto, dated October 19, 1948, General Order 69 
(46 C.F.R. Part 226) (JA 59). 


In its decision (JA 66) the Board found that common 
carriers transporting cargo to New York (including most 
of the petitioners) had in effect demurrage charges for 
cargo remaining on the docks after the expiration of free 
time at certain rates for the first five day period (or any 
part thereof) which were compensatory. For the second 
five day period (or any part thereof) the rates which had 
been applied to the first five days were doubled and for 
the third and each subsequent five day period (or any part 
thereof) the rates which had been applied to the first 
five days were quadrupled; these rates for the second, 
third and subsequent periods, to the extent that they 
exceeded the charges for the first period, were found by 
the Board to be penal but, in ordinary times, necessary 
in order to clear the docks and keep them from becoming 
congested with cargo of consignees who might desire to 
use the piers as storage warehouses.2 But the Board found 
that demurrage charges at penalty rates would not be 
justified when such situations as trucking strikes or ex- 
traordinarily inclement weather conditions should occur 
which would leave both consignees and carriers helpless 


2In State of California v. United States, 46 F. Supp. 474, 476 
(N.D. Cal. 1942), aff’d 320 U.S. 577 (1944), the Court stated: 
“Wharf demurrage is the charge accruing on cargo left in 
possession of the terminal beyond the free-time period. De- 
murrage is a penalty charge designed to force the cargo off 
the wharves and thereby clear them for other traffic.’’ 
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to receive and deliver the eargo. The Board’s order 
(JA 59-60) thus, in part, provided: 


“3. Where a carrier is for any reason unable, or 
refuses, to tender cargo for delivery, free time must 
be extended for a period equal to the duration of the 
earrier’s disability or refusal. 


4. Where a consignee is prevented from removing 
his cargo by factors beyond his control (such as, but 
not limited to, trucking strikes or weather conditions) 
which affect an entire port area or a substantial por- 
tion thereof, carriers shall (after expiration of free 
time) assess demurrage against imports at the rate 
applicable to the first demurrage period, for such time 
as the inability to remove the cargo may continue. 
Every departure from the regular demurrage charges 
shall be reported to the Commission.” 


Two port-wide strikes of longshore labor occurred at 
the Port of New York from November 15, 1956 to Novem- 
ber 25, 1956 and from February 12, 1957 to February 24, 


1957. Throughout the entire Port of New York sub- 
stantially no cargo moved over the piers during these 
two strike periods; petitioners were thus unable to deliver 
cargo and consignees were unable to remove cargo during 
these times (JA 4-5, 9, 11, 38). In accordance with the 
tariff (JA 42) which petitioners had on file with the Board 
during such periods, petitioners applied the following 
rules, regulations and charges: 


(1) if all the cargo had not been discharged from 
a ship at the time of the commencement of the re- 
spective strike, free time would not commence to run 
until the ship was fully discharged after the termina- 
tion of the strike; 


(2) if all of the cargo had been discharged from a 
ship and free time had commenced but had not vet 
expired at the time of the commencement of the re- 
spective strike, the running of free time was sus- 
pended curing the entire period of the strike and, 
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after the strike terminated, the unused period of free 
time was made available to the consignee after the 
expiration of which demurrage charges would com- 
mence to accrue; 


(3) if all of the cargo had been discharged from a 
ship and all of the free time had expired, so that the 
cargo was incurring demurrage charges at the time 
of the commencement of the respective strike (whether 
at the first period compensatory rates or at second 
and subsequent period penalty rates), only the first 
period rates were charged for the entire period of 
the strike and, after the strike terminated, the pro- 
gressive scale of penalty charges was resumed* 
(JA 4-5, 20, 40). 


Petitioners understood that these regulations constituted 
a practical application of the Board’s order in Docket 659, 
General Order 69 (46 C.F.R. Part 226) JA 59). 


Two letters were written on behalf of petitioners to the 
Regulation Office of the Board advising it, in each in- 
stance of the strike period and the applicability of the 
above rules, regulations and charges during such period 
(JA 4-5, 9, 11, 39-40). The Regulation Office wrote in re- 
sponse to the first letter only that, since “longshoremen 
are employees of the carrier”, no demurrage charges could 
be assessed against cargo which was already ineurring de- 
murrage charges at the time of the commencement of the 
strike, in accordance with the Board’s decision in Free 


3 Terminal Tariff No. 3 (JA 42) was in effect at this time. The 
first period rate provided in this tariff is 214¢ per cubic foot or 5¢ 
per 100 pounds, the basis on which charges are computed to be that 
on which the cargo was freighted, i.e., weight or measurement. 
This rate is payable for the entire first period of five (5) calendar 
days or any fraction thereof. Thus if the goods are stored on the 
pier for only one day beyond the free time period, the same rate 
would be payable as if stored for five (5) days. However, during 
the lonzshore strike periods, the five (5) day period was prorated 
on a daily basis so that the rate applied was 14¢ per cubie foot 
per day for measurement cargo and 1¢ per 100 pounds per day 
for cargo freighted on a weight basis (JA 20 n. 1). 
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Time and Demurrage Charges at New York, 3 U.S.M.C. 
89 (1948) (JA 10); the Board made no reply to the 
second of these letters (JA 5, 40). 


However, petitioners persisted in their right to apply 
the above rules, regulations and practices during the two 
strike periods. Shippers and consignees voiced no objec- 
tions to the rules and regulations applicable to undis- 
charged cargo or discharged cargo on which the free time 
had not yet expired at the commencement of the respec- 
tive strike. However, numerous consignees of items of 
cargo which were on demurrage at the time of the com- 
mencement of the strike asserted that they were entitled 
to use the docks free of charge for the entire strike pe- 
riods and disputed the right of petitioners to charge the 
compensatory first period rate for these periods? (JA 
6, 54). In order to resolve this controversy, petitioners 
and other common carriers by water filed a petition 
(JA 1) with the Board which set forth the basis of 
the dispute and requested the entry of an order institut- 
ing a proceeding to declare the applicability of the Board’s 
rule in Docket No. 639, General Order 69 (46 C.F.R. Part 
226) (JA 59) to eargo under demurrage at the com- 
mencement of the two port-wide strikes of longshore labor 
above referred to, 


The Board permitted the matter to remain in this pos- 
ture for over two years without taking any action whatso- 
ever in response to the petition. On July 9, 1959, 27 
months after the petition had been filed with it, the Board 
issued a “Notice of Proposed Declaratory Order and of 
Proposed Rule Making” (JA 16) which recited that it 
had entered an order instituting a proceeding known as 


4The position of these consignees was encouraged by letters of 
opinion written by personnel of the Board’s Regulation Office; 
one of these letters was written to the Commerce and Industry As- 
sociation of New York (JA 5). 
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Docket No. 859, Free Time and Demurrage Charges Dur- 
ing Strikes By Longshoremen—New York, pursuant to See- 
tion 17 and 22 of the Shipping Act, 1916 (46 U.S.C. §¢ 816, 
821) and Section 4 of the Administrative Procedure Act 
(5 U.S.C. §1003) “for the interpretation of the appli- 
eability of the decision and order in Docket No. 659, Gen- 
eral Order 69 (46 C.F.R. Part 226), and to consider modi- 
fication thereof.” The Notice also stated that there were 
the following three issues to be considered: 


“Where common carriers by water in the foreign 
commerce discharge cargo at piers at the Port of 
New York and, under the requirements of General 
Order 69 (46 CFR Part 226) tender it to consignees 
for the full period of free time; and 


“Where the consignees do not remove such cargo 
during the free time period and after the expiration 
thereof a strike by longshoremen commences which 
prevents the consignees from removing the cargo from 
the piers; 


“1. Do the rules in G.O. 69 and the decision in 
Docket 659 bar the carrier from assessing de- 
murrage for such time as the inability to remove 
the cargo continues; 


If not, at what rate or rates may demurrage be 
assessed; 


Should the rules promulgated in General Order 
69 be modified to eliminate, in the circum- 
stanees set forth above, any distinction in 
charges which depends on whether more or less 
than a substantial portion of this port is af- 
fected.” 


The Notice was published in the Federal Register (24 
F.R. 5973) (JA 55) and invited interested parties to file 
with the Board such written arguments as they desired to 
have considered with regard to the determination of the 
above issues. The petitioners and other parties to F.M.B. 
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Agreement 6015 were the only persons to file written 
arguments. These arguments were presented in the form 
of an affidavit of James A. Dennean (JA 36), Chairman 
of the Storage Agreement Section of the parties to F.M.B. 
Agreement No. 6015 and a brief of counsel (JA 17). 


Thereafter without receiving any additional evidence 
and without hearing oral argument, the Board, on De- 
cember 15, 1960, issued the order (JA 47) which peti- 
tioners request this Court to enjoin, set aside and 
determine to be invalid (JA 55). The order, which pur- 
ported to answer only the first two of the three issues in 
the proceeding and left the answer to the third issue in 
doubt, provided as follows: 


“Notice of this proceeding for interpretation of the 
applicability of the decision and order in Docket No. 
659, General Order No. 69 (46 CFR 226) and to con- 
sider modification thereof in stated circumstances, 
having been published in the Federal Register of 


July 35, 1959 (24 F.R. 5973); and comments from 
interested parties having been received and con- 
sidered; and good cause appearing: 


“Tr 1s orpERED that General Order No. 69 (46 CFR 

226) is interpreted to bar common carriers by water 
from assessing demurrage or storage charges against 
import property at New York for any period during 
which they are unable to deliver such property be- 
eause of a strike by longshoremen, regardless of 
whether the cargo has been made available for de- 
livery during the entire prescribed period of free 
time.” 


A copy of this order was published in the Federal 
Register as Amendment “2” to General Order 69 (25 F.R. 
13696) (JA 48). However, the Amendment is captioned 
“Interpretation” and throughout its text the terms 
“amended” and “interpreted” are utilized interchange- 
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ably as if the legal consequences of both such actions were 
identical.4 The Amendment (Interpretation) stated: 


“TirtLE 46—Su1rPinc 


Cuapter II—Feperat Maritime Boarp, 
MaritIME ADMINISTRATION 
DEPARTMENT OF COMMERCE 


Subchapter B—Regulations Affecting Maritime 
Carriers and Related Activities 


[Docket No. 859; General Order 69, Amdt. 2 


Part 226—F ree Time anp DEMURRAGE CHARGES ON 
Import Property APPLICABLE To ALL ComMMON 
Carriers BY WatTER 


Interpretation and Discontinuance of 
Rule Making Procedure 


“The procedure instituted by notice of proposed 
rule making in the above subject matter under Docket 
No. $59, which appeared in the Ferperat REGISTER 
issue of July 25, 1959 (24 F.R. 5973), is hereby dis- 
continued, 


“Part 226 is hereby amended by adding the follow- 
ing new section and center heading. 


INTERPRETATION 
“§ 226.2 Applicability of decision and order. 


“The part is interpreted by the Federal Maritime 
Board to bar common carriers by water from assess- 
ing demurrage or storage charges against import 
property at New York for any period during which 
they are unable to_deliver such property because of 
a strike by longshoremen, regardless of whether the 
eargo has been made available for delivery during 
the entire prescribed period of free time.” 


4 As we shall see from the discussion in the Argument, infra, the 
statutes impose requirements upon the Board in the case of an 
amendment which they do not impose in the case of an interpre- 
tation. 
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(b) Cargo Delivery at the Port of New York. 


Three classifications of business organizations are in- 
volved in the delivery of cargo to the consignee in the 
trades from the Far East to the Port of New York. The 
first of these includes the petitioners, the common car- 
riers by water who, after the transportation is complete, 
discharge the cargo onto the pier. Thereafter, the com- 
mon carrier at the Port of New York is required to put 
the cargo in deliverable condition i.e., to segregate it by 
bill of lading mark and count, to put it at a place of rest 
on the pier so that it is aceessible to the consignee, and to 
afford the consignee five days of free time (excluding 
Saturdays, Sundays and holidays) within which to accept 
delivery of the cargo (JA 20, 26, 37-38). As will be dem- 
onstrated in the discussion of law below, when these re- 
quirements are fulfilled the common carrier has completed 
all of the requirements imposed upon it by its contract of 
carriage. 


The second classification is the operator of the pier 
onto which the cargo is discharged and upon which the 
cargo remains until the consignee calls at the pier for its 
delivery. The pier operator, of course, makes his pier 
available to the consignee for the purpose of accepting 
delivery of the cargo; furthermore, the terminal operator 
furnishes all of the truck loading at the pier pursuant to 
tariffs of the terminal operators? (JA 26, 37-38). 


The third classification is the stevedore who employs 
longshore labor in order to fulfill functions on behalf of 
both the common carrier by water and the pier operator. 
On behalf of the common carrier by water, the stevedore 
unloads the vessel, segregates the cargo by bill of lading 
mark and count, and puts it at an accessible place of 
rest on the pier. On behalf of the terminal operator, 


5 Since truck loading is performed through the utilization of 
longshoremen, the pier operator is, during a strike of longshore 
labor, precluded from fulfilling his function of loading the trucks 
calling for the consignee’s cargo. 
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the stevedore, through the utilization of his longshore 
labor, takes the cargo from its place of rest and loads it 
onto the truck which accepts delivery on behalf of the 
consignee (JA 26, 37-38). 


A few of the petitioners fulfill all three functions. 
However, most of petitioners fulfill only the functions 
of the common carrier by water. The functions of the 
pier operator are generally performed either by one 
separate company which fulfills both terminal and long- 
shore functions or by two separate companies, one a 
pier operator and the other a stevedoring company 
(JA 37-38). 


Stetutes and Rules Involved 


The relevant parts of all statutes involved are set out 
in Appendix A hereto. The relevant parts of all rules of 
the Board involved are set out in the Joint Appendix. 


Statement of Points 


I. The Order is Arbitrary and Unreasonable. 


(a) The Order is, in Effect, a Reversal of the 
Board’s Decision and Order in Docket 659. 


(b) The Authorities are Opposed to the Order. 


(c) Whether Longshoremen are Employees of 
the Carrier is Immaterial. 


(d) The Consignee is Under a Legal Duty to Re- 
move his Goods from the Pier During Free 
Time. 


(e) The Order is Unjust and Unreasonable. 
II. The Order Violates the Fifth Amendment. 


III. The Order Lacks a Concise General Statement of 
Basis and Purpose. 


“ 


IV. The Order Lacks a Finding that a Regulation or 
Practice of Petitioners is Unjust or Unreasonable. 


V. The Order is Indefinite and Uncertain in its Applica- 
tion to Strikes Which Affect Less Than a Substan- 
tial Portion of the Port of New York. 


Summary of Argument 


The Board’s order is invalid both for what it contains 
and for what it does not contain. As an attempt to pre- 
scribe a rule and regulation applicable to the assessment, 
during a strike of longshoremen, of demurrage charges 
against cargo which was already incurring such charges 
at the commencement of such strike, positive provisions 
of the order are in violation both of statutory and con- 
stitutional law. Negatively, the order omits requisite 
statements and findings and lacks that degree of clarity 
and definiteness which are demanded by law. 


I 


The order violates statutory and constitutional law. 


The order under review falls outside the bounds of the 
authority granted to the Board by statute. It is so un- 
reasonable as to constitute arbitrary and capricious action. 
The Board’s decision in Docket 659, Free Time and De- 
murrage Charges at New York, 3 U.S.M.C. 89 (1948) (JA 
66), drew a distinction between strikes of employees of the 
carrier and strikes of persons other than employees of 
the carrier and determined that, in the former case only, 
demurrage charges may not be assessed. The order 
under review (JA 47) precludes petitioners from assess- 
ing demurrage charges at merely compensatory rates dur- 
ing a longshore strike, apparently upon the unwarranted 
assumption that longshoremen are employees of the car- 
rier. However, the petition and affidavit before the Board 
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demonstrate that longshoremen are employees of the 
stevedore who performs functions on the piers not only 
on behalf of the carrier but also on behalf of the pier 
operator who is an independent contractor. As such in- 
dependent contractor the pier operator, at the expense of 
the carrier, furnishes the wharf; and at the expense of 
the consignee arranges for longshore labor to move the 
cargo from its place of rest on the pier to the tailboard 
of the consignee’s truck and to load the cargo onto the 
consienee’s truek (JA 4, 6-7, 57-38). 


The decisions of the Interstate Commerce Commission 
relative to interstate transportation support petitioners 
contention and indeed would permit petitioners to go even 
further than they do in the assessment of demurrage 
charges. In Great A & P Tea Co. v. U.S. Maritime Comm., 
273 I.C.C. 521 (1949), which presented facts substantially 
identical to those in the case at bar, the Commission 
authorized common carriers by water in interstate com- 
merce to apply the following rule to cargo on the pier at 
the time of the commencement of a longshore strike: all 
unexpired free time, if any, was first to be utilized and 
thereafter pier demurrage charges would accrue at com- 
pensatory rates during the entire duration of a longshore 
strike. Petitioners do not seck to go this far but merely 
seek to assess demurrage charges only against cargo 
which has incurred demurrage charges at the time of the 
commencement of a longshore strike. The Interstate 
Commerce Commission cases make no distinction in the 
application of this rule depending upon whether or not it 
is the common carrier’s employees who cause the dis- 
ability to remove cargo. 


The rule for which petitioners contend is entirely rea- 
sonable because the consignee is under a legal duty to 
remove his cargo from the pier during the free time 
period. After the common carrier has caused the cargo 
to be unloaded from the ship at the port of destination, 
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has put it in a deliverable condition and has permitted five 
days of free time to run thereon, it has essentially ful- 
filled its legal obligations to the consignee under its con- 
tract of carriage. If the consignee ignores his duty to 
remove his cargo during free time, it is only just and 
reasonable that he should pay at compensatory first period 
rates for its storage on the pier and for the services in 
safeguarding the property against pilferage and damage. 


Furthermore, the Board’s order constitutes a violation 
of the Fifth Amendment to the Constitution of the United 
States. Petitioners are required to expend considerable 
sums of money in making arrangements for the utilization 
of piers and in safeguarding property on the pier against 
loss and damage. The Board’s order in causing them to 
serve as warechousemen and to store cargo of delinquent 
consignees during longshore strikes forces them to incur 
an expense which is not covered by the contract of car- 
riage and for which the order under review forbids them 


to receive any compensation whatsoever. This constitutes 
a deprivation of property without due process of law. 


II 


The order omits requisite statements and findings 
and is indefinite. 


Section 4 of the Administrative Procedure Act (5 U.S.C. 
§ 1003) requires that the Board’s order contain a “concise 
general statement of * * * basis and purpose”. Nothing 
remotely resembling such a statement is to be found in 
the Board’s order. Furthermore, Section 17 of the Ship- 
ping Act, 1916 (46 U.S.C. § 816), requires that the Board’s 
order contain a finding that a regulation or practice of 
petitioner “is unjust or unreasonable” before “it may 
determine, prescribe and order enforced a just and reason- 
able regulation or practice”. The Board’s order is utterly 
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devoid of any such finding. Finally, the Board’s order 
contains no indication as to whether it is applicable to 
strikes of longshore labor which affect less than a sub- 
stantial portion of the Port of New York. Since the 
Board stated, in its notice instituting the proceeding, that 
it would consider whether to eliminate any such distine- 
tion, the Board’s order lacks that degree of clarity which 
is requisite to its legality. 


ARGUMENT 


POINT I 


The order is arbitrary and unreasonable. 


Section 10(e) of the Administrative Procedure Act (5 
U.S.C. § 1009(e)) authorized this Court to set aside any 


order of the Board which it finds to be “arbitrary, capri- 
cious, an abuse of discretion, or otherwise not in accord- 
ance with law.” 


The regulatory statute which establishes the jurisdiction 
and authority of the Board is the Shipping Act, 1916 (46 
U.S.C. § 801 et seq.). The Board, in the case at bar, pur- 
ported to act pursuant to Section 17 (46 U.S.C. § 816) 
which, insofar as is here relevant, provides: 

“Every * * * [common carrier by water in foreign 
commerce] shall establish, observe, and enforce just 
and reasonable regulations and practices relating to 
or connected with the receiving, handling, storing, or 
delivering of property. Whenever the Board finds 
that any such regulation or practice is unjust or un- 
reasonable it may determine, prescribe, and order en- 
forced a just and reasonable regulation or practice.” 


Under this point of their brief, petitioners will address 
themselves to their contention that, pursuant to Section 
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10(e) of the Administrative Procedure Act (5 U.S.C. 
§1009(e)), the Board’s order should be enjoined, set 
aside, suspended and determined to be invalid because it 
is arbitrary, capricious an abuse of discretion and not in 
accordance with law, and because the Board has ordered 
enforced an unjust and unreasonable regulation and prac- 
tice rather than “a just and reasonable regulation or prac- 
tice” as required by Section 17 of the Shipping Act, 1916 
(46 U.S.C. § 816). 


(a) The Order Is, in Effect, a Reversal of the Board’s De- 
cision and Order in Docket 659. 


The rationale of the order under review is directly op- 
posed to that of the Board’s Docket 659 decision, Free 
Time and Demurrage Charges At New York, 3 U.S.M.C. 
89 (1948). That decision constitutes a comprehensive 
analysis of the entire subject of free time and demurrage 
charges at the Port of New York. The Board, in its de- 


cision, first considered the purpose of free time and lim- 
ited the duration thereof in terms of this purpose. At 
page 101 of its decision the Board stated (JA 81): 


“We next consider whether free time of five or six 
days, as provided by the tariffs presently in force, is 
reasonably adequate to enable the carriers to effect 
delivery before the inception of demurrage. It should 
be noted that free time is granted by the carriers not 
as a gratuity, but solely as an incident to their obli- 
gation to make delivery. The Eddy, 5 Wall. 481, 495; 
The Titania, 131 F. 229, 230. This is an obligation 
which the carrier is bound to discharge as a part of 
its transportation service, and consignees must be 
afforded fair opportunity ‘to accept delivery of cargo 
without incurring liability for penalties. Free time 
must be long enough to facilitate this result—but 
need not be longer. As stated in Docket No. 221, 
Storage of Import Property, 1 U.S. M.C. 676, 682: 


‘As a proper part of their transportation service 
respondents should allow only such free time as 
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may be reasonably required for the removal of 
import property from their premises, based on 
transportation necessity and not on commercial 
convenience,’ ” 


Again at p. 103, the Board stated (JA 83): 


“But even if an extended free-time period should 
have the effect which importers claim for it, it does 
not follow that we should or may order the extension 
unless extension is necessary to assure delivery of 
cargo without unwarranted penalties. As previously 
indicated, free time is not a gratuity to consignees. 
It is allowed solely to permit fulfillment of the car- 
rier’s obligation to deliver the goods. It need not 
exceed ‘a reasonable time allowed for their removal.’ 
The Titania, 131 F. 229, 230. A ‘reasonable time’ 
must be determined with due regard for the rights of 
all parties. including carriers as well as importers, 
and especially for the public interest, which requires 
that congestion of ports be minimized in the interest 
of efficient water transportation.” (Italics supplied) 


At p. 104, in prescribing the minimum free time period 


as five (5) days, the Board stated (JA 84-86): 


“We do find that under the conditions currently 
prevailing in the port of New York, five days is the 
shortest time that affords to consignees a reasonable 
opportunity to take delivery of imports. <A tariff pro- 
viding for less than five days of free time would, 
under existing circumstances, be unjust and unreason- 
able. * * * 

* * * LJ 

“In the port of New York, delivery can seldom, 
if ever. be made at the end of the ship’s tackle. In 
these circumstances, a provision in the bill of lading 
purporting to require the receipt of cargo at ship’s 
tackle, is inconsistent with the commonlaw require- 
ment of ‘due and reasonable notice to the consignee, 
so as to afford him a fair opportunity to remove the 
goods.’ (The Eddy, 5 Wall, 481, 495.) Moreover, re- 
gardless of the actual ability or inability of carriers 
to deliver at ship’s tackle, it is the established custom 
of the port to make delivery to the dock; and such 
eustom supersedes all contrary provisions of bills 
of lading (The Titania, 131 Fed. 229, 232).” 
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The Board then considered the effect of various types 
of strikes upon the running of free time and the assess- 
ment of demurrage charges. It stated (at pp. 106-108) 
(JA 87-90): 


“Special problems develop in consequence of the 
penal demurrage scale, when port-wide conditions 
arise which prevent the removal of cargo until free 
time has expired and demurrage has accrued. Gen- 
eral disability to remove cargo may result from vari- 
ous causes, of which the most frequent cause in re- 
cent years has been labor strife. During the latter 
part of 1946, the port of New York was crippled by 
strikes of seafaring personnel and truck drivers 
Large quantities of cargo were immobilized on piers 
pending settlement of the disputes, and demurrage at 
penalty rates was assessed against many consignees. 

“Jn considering the effect of strikes on the rights 
of the parties, a distinction must be drawn between 
strikes which involve employees of carriers and those 
which involve others. Strikes by employees of car- 
riers present no regulatory problem on the present 


record, since the carriers recognize that when delivery 
is prevented by strikes of their own employees, free 


“* @ 


time must be extended. 


“A different situation exists in a case such as a 
truck drivers’ strike, which is no responsibility of 
the carrier, but which effectively prevents consignees 
from removing their shipments. During the 1946 
trucking strike, many piers were blockaded by the 
physical or moral force of picket lines established by 
drivers or their sympathizers, and demurrage was as- 
sessed on many shipments which, although available 
for delivery, consignees could not remove. In such 
cases, neither carriers nor consignees are at fault. 
Both are helpless by-standers. Consignees claim that, 
being free from fault, they should not be obliged to 
pay demurrage, and carriers, equally faultless, in- 
sist that we should not require them to waive it. 

“Jt is clear to us that where carriers and consignees 
are jointly affected by conditions beyond their con- 
trol, neither should be subjected to an avoidable pen- 
alty, and neither should be permitted to profit from 
the other’s disability. 
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“Demurrage charges have a dual composition, con- 
sisting of an element of compensation for the storage 
of property, and an element of penalty to induce its 
removal. Chrysler Corp. v. N. Y. Central R. Co., 234 
LC.C. 755, 759. When property lies at rest on a pier 
after free time has expired, and consignees, through 
reasons beyond their control, are unable to remove 
it, the penal element of demurrage charges assessed 
against such property has no effect in accelerating 
clearance of the pier. To the extent that such charges 
are penal—i.e., in excess of a compensatory level— 
they are a useless, and consequently unjust burden 
upon consignees, and a source of unearned revenue 
to carriers, The levying of such penal charges, there- 
fore, constitutes an unjust and unreasonable practice 
in connection with the storing and delivering of prop- 
erty, and should be forbidden. The carrier is entitled, 
however, to fair compensation for sheltering and pro- 
tecting a consiqnee’s property during the period of 
involuntary bailment after expiration of free time.” 
(Italies supplied) 


Thereafter, the Board stated (at p. 109) (JA 91-92); 


“For present purposes we must, and do, assume 
that the minimum demurrage charge, imposed with 
respect to the first five-day period after expiration of 
free time, represents a compensatory charge for that 
period (see Docket No. 555, Practices of San Fran- 
cisco Bay Area Terminals, 2 U.S.M.C. 588; aff'd 
California v. U. S., 320 U.S. 577). In the absence of 
proof, or of a basis for valid inference, that the cost 
of harboring demurrage cargo doubles in the second 
period and quadruples in the third, we find that the 
charges for the second and third periods are penal 
to the extent of the excess of those charges over 
charges for the first period. 

“We, therefore, hold that in cases where consignees 
are prevented from removing their cargoes by port- 
wide trucking strikes, weather, or other port-wide 
factors not subject to consignee’s control, carriers 
should be limited, for the duration of the strike of 
other condition, to the first-period demurrage charges. 
If those charges are not compensatory, the carriers 
should amend their tariffs by the publication of such 
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new demurrage rates as meet their needs and the re- 
quirements of law. 

“The carriers are, of course, precluded from as- 
sessing any demurrage whatever when, because of 
strikes of their own personnel, or for any other rea- 
son, they are unable, or refuse, to tender cargo for 
delivery.” (Italics supplied) 


As has been stated, shortly after the conclusion of the 
two port-wide longshore strikes in 1956 and 1957, person- 
nel of the Board’s Regulation Office rendered informal 
opinions, based upon the expressed assumption that “long- 
shoremen are employees of the carrier”, to the effect that 
the assessment at first period rates of demurrage charges 
against cargo already incurring demurrage at the time of 
the commencement of the strikes was contrary to the 
Board’s decision in Docket 659 (JA 5, 10). 


Of course, longshoremen are not employees of the car- 
rier. The carricr’s employees are members of the crew 
of the vessel. Most longshoremen are employees of the 
stevedore who performs operations on the pier on behalf 
of the carrier and the consignee. The carrier, by placing 
the goods in a deliverable condition and by allowing five 
days of free time to run thereon, effects constructive de- 
livery of the goods. Thereafter, it is the obligation of 
the pier operator, who in most cases in an entity entirely 
separate and apart from the earrier, to effect delivery 
of the goods. The pier operator in arranging to have the 
goods carried from their place of rest on the pier to the 
tailboard of the consignee’s truck and loaded into the 
truck enters into a separate relationship with the consignee 
which is distinct from that prevailing between the ocean 
carrier and the consignee. In providing for this service, 
the terminal operator is rendering a service which other- 
wise the consignee would perform by labor of his own. 
No one would seriously argue that it is the obligation of 
the carrier to load the consignee’s trucks. 


21 


Petitioners, in a portion of their brief which follows, 
cite authorities which demonstrate that, in interstate 
commerce, whether or not the strike which causes the 
disability of the consignee to accept delivery of the cargo 
is one of the carriers’ employees is totally irrelevant and 
immaterial. However, the Board admittedly considered 
this factor important in rendering its decision in Docket 
659, when it drew a distinction between strikes caused 
by “seafaring personnel” and strikes caused by “truck 
drivers” (3 U.S.M.C. at p. 106) (JA 88). Nonetheless, 
even if this Court accepts this distinction as within the 
Board’s discretion, strikes of longshore labor belong within 
the category of strikes of persons other than the carriers’ 
employees. Therefore, under the Board’s rules in Docket 
659, petitioners are manifestly entitled to charge first 
period demurrage rates for the entire duration of a long- 
shore strike to consignees who had permitted their cargo 
to remain on the pier after the expiration of free time 
when such a strike commenced. This results from an ap- 
plication of Finding 4 of the Board’s decision (3 U.S.M.C. 
at p. 109) (JA 92) which was embodied in the Board’s 
order entered pursuant to its decision (General Order 69, 
46 C.F.R. Part 226) (JA 59), and which provides: 


“4. Where a consignee is prevented from removing 
his cargo by factors beyond his control (such as, but 
not limited to, trucking strikes or weather conditions) 
which affeet an entire port area or a substantial por- 
tion thereof, carriers shall (after expiration of free 
time) assess demurrage against imports at the rate 
applicable to the first demurrage period, for such 
time as the inability to remove the cargo may con- 
tinue. Every departure from the regular demurrage 
charges shall be reported to the Commission.” 


(b) The Authorities Are Opposed to the Order. 

The decisions of the Interstate Commerce Commission 
sanction petitioners’ practice in assessing demurrage 
charges against cargo during a strike of longshore labor. 


22 


Great A & P Tea Co. v. U.S. Maritime Comm., 273 I.C.C. 
521 (1949), is closely similar to the case at bar. There 
cargo had been delivered during August and September, 
1946, by complainant, a shipper, to the piers of common 
carriers by water for transportation by them from the 
west coast to the east coast of the United States. Bills 
of lading therefor were issued, but due to a strike of long- 
shore labor which commenced on September 1, 1946, the 
shipments were not loaded onto the vessels for shipment 
until after the end of the strike during the later part of 
November, 1946. The tariff provided for a period of ten 
days of free time at the loading port and thereafter for 
demurrage charges. During the strike, free time expired 
and demurrage charges were assessed against the cargo 
for the entire period of the longshoremen’s strike and until 
the cargo was loaded onto the vessels. Complainant con- 
tended that the collection of these demurrage charges by 
the defendant common carriers by water was unjust and 
unreasonable. The Interstate Commerce Commission, in 


deciding that the assessment of demurrage charges dur- 
ing the period of the longshore strike at compensatory 
rates was entirely lawful, stated (273 IL.C.C. at 531-532): 


“We have uniformly held that demurrage and stor- 
age charges are properly accrued against the shipper 
where the detention occurred through no fault of the 
carrier, and even though the shipper also was not at 
fault. American Smelting & Refining Co. v. Director 
General, 69 I.C.C. 229, and decisions therein cited, at 
page 232. Sce also Sinclair Refining Co. v. Schaff, 
275 Fed. 769. In recent years the foregoing rule has 
been modified in proceedings concerning ear demur- 
rage, where the shipper could not have avoided or 
abated the detention by the exercise of due diligence, 
by finding unreasonable the exaction of the penalty 
portion of the applicable demurrage charges and 
awarding preparation to the basis of the actual ex- 
pense incurred by the rail carriers by reason of the 
detention of their equipment. * * * 

“We have not heretofore had occasion to consider 
the application of the foregoing modified rule to stor- 
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age or wharf demurrage charges. Storage charges, 
like demurrage charges, usually are not assessed pri- 
marily for revenue purposes, but in part as a penalty 
to promote the release and fullest use of equipment, 
tracks, and terminal facilities. Coastwise Lbr. & 
Supply Co. v. Pennsylvania R. Co., 93 I.C.C. 288, 
289; Utah Gilsonite Co. v. Atchinson, T. & S. F. Ry. 
Co., 96 I.C.C. 653, 673. From the evidence before us 
it is plain that the charges assailed accrued through 
no fault of either the complainant or the defendant. 
en # 

“We find that the assailed charges were applicable 
and are not shown to have been unjust or unreason- 
able. The complaint will be dismissed.” 


The A ¢& P ease is in all material aspects identical to 
the case at bar. Furthermore, it should be noted that 
under the rule of the A & P cease, petitioners would be 
justified in permitting free time to run during the strike 
period on cargo not under demurrage at the start of the 
strike and, after free time expired, in assessing demurrage 


at first period rates during the balance of the strike 
period. Nonetheless, petitioners do not desire that their 
tariffs should contain so strict a rule as that authorized 
by the 4 ¢ P case. But certainly they are entirely within 
the scope of the A & P decision in seeking to assess 
demurrage at first period rates on that cargo already 
under demurrage at the time of the commencement of the 
strike. 


In Balfour, Guthrie & Co. v. Chicago, Milwaukee, St. 
Paul & Pacific R. Co., 235 L.C.C. 487 (1939), the Com- 
mission was called upon to consider the legality of car 
demurrage charges which were assessed on goods trans- 
ported by the railroad to west coast ports for delivery to 
ocean carriers on docks. After the freight cars had ar- 
rived at the west coast ports, the cargo could not be un- 
loaded from the freight cars onto the ships due to a strike 
of longshoremen. Car demurrage accrued and complain- 
ant contended that the assessment thereof was unreason- 


24 


able. The I.C.C., in deciding that the assessment of car 
demurrage at compensatory rates was reasonable, stated 
(235 I.C.C. at 440): 


“Tt is clear, however, that with respect to the cars 
held on the docks the collection of charges substan- 
tially in excess of the cost of furnishing the cars was 
futile as a deterrent against excessive detention and 
could not have accomplished the release of the cars 
if the charges had been several times the amount col- 
lected. Likewise, such charges could not have ac- 
complished the prompt release of the cars held in 
the outer yards. The cars were held because of the 
intervention of a force entirely beyond the control 
of both shipper and carrier. None of these cars 
could have been moved as originally consigned with- 
out the possibility of precipitating violence and 
danger of bloodshed. The longshoremen’s strike was, 
in effect, a strike against transportation facilities over 
which the shippers had no control. It differed in that 
respect from the ordinary industrial strikes. While 
such a condition should not relieve the shipper from 


the liability of reimbursing the carrier for the ex- 
pense it suffered by reason of the detention of its 
equipment, there is no sound reason why defendants 
should be permitted to collect charges, designed to 
force the release of such equipment, that are substan- 
tially in excess of the cost of furnishing the cars. 
* * ** (Italics supplied) 


Wholesale Coal Trade Asso. v. Director General, 58 
LC.C. 15 (1920), is also similar to the case at bar. There, 
the events occurred during World War I when the rail- 
roads were being operated on behalf of the United States 
by the Director General. The complainant instituted the 
action before the Interstate Commerce Commission on be- 
half of sellers of coal at wholesale which moved through 
New York Harbor. Complainant alleged that the assess- 
ment of demurrage charges for detention of railroad cars 
at piers in New York Harbor and its vicinity during a 
1919 strike of tugmen and bargemen was illegal. The 
Director General was named as defendant in his capacity 


as agent for numerous railroads who owned and operated 
coal piers in New York Harbor and its vicinity. 


The assessment of demurrage charges for cargo deten- 
tion operated in the following fashion: The railroad 
mailed a notice of arrival to consignees as soon as rail- 
road cars reached the piers or nearby yards; free time 
commenced to run on the day following the sending of the 
arrival notice, Thereafter, the consignee was permitted 
a period of free time within which to unload the coal 
from the cars onto barges (some of which were owned 
and operated by the railroads) which were frequently 
towed by tugs (frequently owned and operated by the rail- 
roads) to their destination. After the free time expired, 
a car demurrage charge of $3.00 per day was assessed by 
the Director General. In rejecting complainants conten- 
tion that the collection of demurrage charges during the 
periods of strike by tugmen and bargemen was illegal, the 
Commission stated (58 I.C.C. at p. 33): 


“We have uniformly held that strikes which pre- 
vent shippers from loading or unloading cars afford 
no basis for relief from demurrage charges. Com- 
plainants contend that this particular strike, by reason 
of its duration and widespread effect, should be 
regarded as an exception to the rule. The record 
shows that during the period of the strike the demand 
for coal was light, due to the mild winter and the 
accumulation of coal in New England. It is clear 
that a part of the demurrage accrued at the New 
York piers because of these conditions, as demurrage 
charges of $203,807 acerued in February, 1919, during 
which month the movement beyond the piers was un- 
impeded and relatively large amounts of demurrage 
accrued at the other tidewater ports which were not 
affected by strike conditions, or, if so, only to a 
limited extent. The facts of record do not warrant 
a departure from the rule that strikes afford no basis 
for general relief of the character sought by these 
complainants.” 
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Petitioners also refer to Sinclair Refining Co. v. Schaff, 
275 F. 769 (8th Cir. 1921) and Davis v. Keystone Steel & 
Wire Co., 317 Ill. 278, 148 N.E. 47 (1925). 


Petitioners urge that there is little logic in applying 
one rule to interstate transportation and a diametrically 
opposite rule to transportation in foreign commerce. The 
rule evolved by the Interstate Commerce Commission in 
the series of cases above cited which is in consonance with 
the rule adopted by the Board in Docket 659 after full 
hearings and based upon extensive findings of fact is, 
we submit, the reasonable and proper rule. The contrary 
rule now for the first time announced in the order here 
under review is, we submit, an unreasonable rule. 


(c) Whether Longshoremen Are Employees of the Carrier 
Is Immaterial. 


As has been stated above, longshoremen are not em- 
ployees of the carrier which assessed the demurrage 
charges; they are mostly employees of the stevedore. 
However, even if we assume, arguendo, that longshoremen 
are employees of the carrier, nonetheless the cargo already 
under demurrage at the time of a longshore strike may 
not enjoy free pier storage and protection for the dura- 
tion of that strike. Such is the teaching of Commerce and 
Industry Ass'n. of N. Y., Inc. v. American-Hawaiian S.S. 
Co., 274 I.C.C. 181 (1949). Complaint was made on behalf 
of shippers who alleged that the collection of demurrage 
charges on their shipments held for delivery on piers in 
the Port of New York during strikes of truckdrivers and 
of the ship’s crew, i.e., seamen, masters, mates, and marine 
engineers, was unjust and unreasonable in violation of 
the Interstate Commerce Act. The demurrage charges 
were assessed by three common carriers by water engaged 
in the intercoastal trade® pursuant to tariffs which did 


6 During the periods involved, coastal and intercoastal steamship 
operations were conducted by the Administrator, War Shipping 
Administration, and by the United States Maritime Commission; 
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not provide for the waiver or reduction of such charges 
during strikes. Some of the cargo involved was unloaded 
from vessels onto the pier prior to the commencement of 
the first strike; some was unloaded during the periods of 
the strikes. The strike of the truckmen lasted from 
August 31 to September 17, 1946; the seamen’s strike ex- 
tended from September 1, to September 22, 1946. The 
marine engineer’s strike lasted from October 1 to October 
22, 1946, and the strike of the masters, mates and pilots 
from October 1 until October 26, 1946. The I. C. C. in 
holding reasonable the assessment of demurrage charges 
during the entire period of the strikes, even when marine 
personnel of the carriers themselves were involved, stated 
(274 LC.C. at 187-188) : 


“The normal charges for both demurrage and stor- 
age embrace both compensatory and penal elements, 
the latter being designed to induce prompt release of 
the equipment or the facilities used. In recent years, 
where the detention was caused through no fault of 


either the complaint or the defendant, such charges 
have been found unreasonable and reparation has been 
awarded in the amount of the penal portion thereof. 
But where the evidence disclosed that the shipper or 
consignee failed to exercise a high degree of diligence, 
in view of attendant conditions, in releasing or at- 
tempting to release the equipment or facilities, repa- 
ration has been denied. See Commerce & Industry 
Assn. of N. ¥., Inc. v. B. d& O. R. Co.. 272 LC.C. 7, 
decided August 5, 1948, and eases therein cited. 

“No effort was made to show what portion, if any, 
of the storage charges here assailed represents a 
penalty. * * * 

* * . . 

“We find that the charges assailed are not shown 
to have been unreasonable. The complaint will be 
dismissed.” 

of these governmental agencies. only the United States Maritime 
Commission, predecessor in authority to the Board, was named as 
defendant. The three common carriers by water who were named 
defendants acted solely as agents of the governmental agencies and, 
for this reason, the complaint was dismissed as to them. 
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It is very interesting to note that in the Commerce and 
Industry case, the Maritime Commission urged that demur- 
rage charges were due during all of the strike periods i.c., 
during both seafaring personnel strikes and truck driver’s 
strikes; this is a position which, of course, is inconsistent 
with that of the Board, its successor, which now contends 
that since longshoremen are employees of the carrier, no 
demurrage charges may accrue during periods of strikes 
of longshore labor. 


We also call to the Court’s attention Wholesale Coal 
Trade Asso. v. Director General, 58 I.C.C. 15 (1920), cited 
and quoted from above, in which the Interstate Commerce 
Commission sustained the assessment of car demurrage 
charges despite the fact that some of these charges accrued 
through strikes of tugmen and bargemen, substantial num- 
bers of whom were employed by the railroads seeking to 
assess such charges. 


(d) The Consignee Is Under a Legal Duty to Remove His 
Goods from the Pier During Free Time. 


Petitioners have demonstrated that the authorities sup- 
port the rules, regulations and practices utilized by them 
for the assessment of demurrage charges during port-wide 
strikes of longshore labor at the Port of New York. They 
now seek to demonstrate that these rules accord with the 
basie elements of reasonableness and justice because a 
consignee is under a legal duty to call at the pier to re- 
move his goods from the pier during the free time period. 
If he fails to do this, he courts the risk that a longshore 
strike may intervene and make it impossible for him to 
remove his goods from the dock until after the termination 
of such strike. It is only fair and equitable that he pay 
for the storage and safeguarding of his goods at a com- 
pensatory rate during the period of such strike. 


As we have seen from our examination of the decision 
of the Maritime Commission in Docket 659, the water 
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carrier at the Port of New York is under the duty to 
unload the cargo from the vessel onto the pier, to place 
it in a deliverable condition and to give to the consignee 
a reasonable time (not less than five days, exclusive of 
Saturdays, Sundays and holidays), within which to call 
for and remove his cargo. As it is the obligation of the 
carrier to permit such free time period, it is also the 
duty of the consignee to call for and remove his goods 
during such free time period. 


In Tarbell v. Royal Exchange Shipping Company, 110 
N. Y. 170, 17 N.E. 721 (1888), the Court of Appeals of the 
State of New York defined this legal obligation of the 
consignee as follows (110 N.Y. at 180) : 


“er 8 


* To constitute a constructive delivery the 
carrier must, if practicable, give notice to the con- 
signee of the arrival, and when this has been done and 
the goods are discharged in the usual and proper 
place, and reasonable oportunity afforded to the con- 
signee to remove them, the liability of the carrier, as 
such, terminates. The duty of the consignee to receive 
and take the goods is as imperative as the duty of the 
carrier to deliver. Both obligations are to be reason- 
ably construed, having reference to the circumstances. 
The stringent liability of the carrier cannot be con- 
tinued at the option, or to suit the convenience of the 
consignee. The consignee is bound to act promptly 
in taking the goods, and if he fails to do so, what- 
ever other duty may rest upon the carrier in respect 
to the goods, his liability, as insurer, is by such failure 
terminated. (Redmond v. Liverpool Co., 46 N. Y. 
578: Hedges v. Hudson R. R. R. Co., 49 id. 223)”. 
(Italics supplied) 


In Smith v. Britain 8. S. Co., Limited, 123 Fed. 176, 178 
(S.D.N.Y. 1903), the rule of the Tarbell case, was adopted 
when the Court stated: 


“It was the duty of the respondent to take reason- 
able care of the goods on the wharf for a reasonable 
time, and it was an equal duty of the libelants to 
remove their goods promptly. * * * A wharf is for 
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the use of the steamship company. It is not a place 
for the storage of merchandise until it is entirely 


convenient for the consignees to remove the goods. 
°° *)» 


The foregoing cases merely embody the rule which was 
recognized by the Supreme Court of the United States in 
Ex Parte Easton, 95 U. S. 68, 75 (1877): 


«* © * Where the contract is to carry from port to 
port, an actual delivery of the goods into the posses- 
sion of the owner or consignee, or at his warehouse, 
is not required in order to discharge the carrier from 
his liability. He may deliver them on the wharf; but, 
to constitute a valid delivery there, the master should 
give due and reasonable notice to the consignee, so as 
to afford him a fair opportunity to remove the goods, 
or to put them under proper care and eustody. De- 
livery on the wharf, under such circumstances, is 
valid, if the different consignments be properly sepa- 
rated, so as to be open to inspection, and conveniently 
accessible to their respective owners. The Eddy, 5 
Wall. 481.” 


(e) The Order Is Unjust and Unreasonable. 


As we have seen, Section 17 of the Shipping Act, 1916 
(46 U.S.C. §816), commands petitioners to “establish, 
observe, and enforce just and reasonable regulations and 
practices relating to or connected with the receiving, 
handling, storing, or delivering of property”. Section 17 
also requires that the Board, when substituting its own 
regulation for that of the carriers, shall “prescribe, and 
order enforced a just and reasonable regulation * * *” 
(Italics supplied). The Board’s order violates the com- 
mand of the statute by requiring petitioners to enforce 
an unjust and unreasonable regulation or practice. It 
accords with the elementary dictates of justice that the 
Federal Maritime Board be enjoined from requiring peti- 
tioners to afford to cargo storage at no charge whatso- 
ever when a strike of longshore labor occurs after that 
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cargo has commenced to incur demurrage charges. If the 
consignee fails to avail himself of his opportunity and, 
indeed, fails to perform his duty to remove his cargo 
from the pier during the free time period, then it is only 
fair that he should pay compensatory rates for the stor- 
age of the cargo during the period of the longshore strike. 
Otherwise, the unjust result of compelling the ocean car- 
rier, against its will, to be a warehouseman without com- 
pensation results. 


In Practices, etc., of San Francisco Bay Area Ter- 
minals, 2 U.S.M.C. 588, 596 (1941), af’d. sub nom. State 
of California vy. United States, 46 F. Supp. 474 (N.D. Cal. 
1942), afd. 320 U.S. 577 (1944), it is stated: 


«“* * * Obviously, when demurrage is waived, transit 
shed space, the most valuable in the terminal, is 
being wasted. This involves a cost which has to be 
recouped somewhere and it is unreasonable that those 
shippers who do not use the piers beyond the free 
time should be forced to bear the burden either 
directly or indirectly. The practice also affords an 
opportunity to discriminate between shippers. In 
Storage of Import Property, 1 U.S.M.C. 676, 682 
(1937), we said: 


‘The furnishing of valuable free storage facili- 
ties to certain shippers and consignees beyond a 
reasonable period results in substantial inequality 
of service as between different shippers of import 
traffic, and is beyond the recognized functions of a 
common carrier.’ 


“And, in Storage Charges under Agreements 6205 
and 6215, 2 U.S.M.C. 48, 52 (1939), we stated: 


“All receivers of cargo must use the piers, and any 
preferred treatment, by charges or otherwise, of 
certain classes of cargo results in discrimination 
against other cargo.’ ” 


To require the carriers to afford the consignees of 
cargo under demurrage at the time of commencement of a 
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longshore strike free time storage would constitute a 
discrimination against those consignees who diligently 
remove their cargo from the piers and who do not use 
the piers beyond the free time period. Furthermore, it 
will encourage consignees to continue to store property 
on the piers at the Port of New York, rather than in the 
warehouses, whenever strikes of longshore labor threaten, 
to the detriment of the commerce of the United States 
moving through this Port. 


POINT II 
The order violates the Fifth Amendment. 


The piers at the Port of New York constitute unique 
property of tremendous value and petitioners are re- 
quired to pay substantial sums of money for the utiliza- 


tion of such property. Furthermore, while cargo is 
stored on the piers petitioners are required to incur 
expenses in the safeguarding of this property against loss 
and damage. These constitute items of substantial ex- 
pense which petitioners incur by reason of the storage 
of cargo on the piers (JA 57). Petitioners urge that 
when the Board’s order requires that they make no 
charge whatsoever, during the duration of a strike of long- 
shore labor, as recompense for providing pier space for 
the storage of cargo of consignees who permitted this 
cargo to remain on the piers past the free time period, 
and for safeguarding such property against loss or dam- 
age during such strike period, they are being deprived 
of their property without due process of law in violation 
of the Fifth Amendment to the Constitution of the United 
States. This results from the fact that after giving con- 
signees five days of free time during which the cargo is 
in a deliverable condition on the pier, they have completed 
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all of the essential obligations which they undertook pur- 
suant to the contract of carriage and they are entitled to 
additional compensation for the additional service of per- 
mitting the consignee to store his goods on the pier. 


Petitioners refer to Chicago, R. I. & P. Ry. Co. v. U.S., 
284 U.S. 80, 96-7 (1931), where the Court stated: 


“Confiscation may result from a taking of the use 
of property without compensation quite as well as 
from the taking of the title. Chicago, M. & St. P. 
Ry. Co. v. Minnesota, 134 U.S. 418, 458; Regan v. 
Farmers’ Loan & Trust Co., 154 U.S. 362, 410, 412; 
Chicago, M. & St. P. R. Co. v. Wisconsin, 238 U.S. 
491, 458-499, The use of railroad property is subject 
to public regulation, but a regulation which is so 
arbitrary and unreasonable as to become an infringe- 
ment upon the right of ownership constitutes a viola- 
tion of the due process of law clause of the Fifth 
Amendment. * * *” 


Petitioners also call to this Court’s attention Berwind- 
White Coal-Mining Co. v. United States, 9 F.2d 429, 448 
(E.D. Pa. 1925), where the court stated: 


“Private property cannot be taken for public use 
without just compensation, and cannot be taken for 
private use with or without compensation. The 
owners of private cars have acquired valuable prop- 
erty rights in order to carry on vast industries, serv- 
ing the public with its necessities, in reliance upon 
the assigned car rule, and, as the order in question 
necessarily makes no provision for compensating the 
owners for the deprivation of their property, it is 
manifest that its effect is the taking of property with- 
out compensation, and in violation of the Fifth Amend- 
ment to the Constitution.” 


Petitioners should not, without receiving just compen- 
sation therefor, be required to give delinquent consignees 
the free use for storage purposes of piers at the Port of 
New York and to assume toward such delinquent con- 


34 


signees such legal responsibilities and liabilities as inhere 
in the continued presence of their property upon the 
piers. 


POINT Iil 


The order lacks a concise general statement of basis 
and purpose. 


In issuing its order which petitioners seek to set aside, 
the Board purported to be engaged in rule making pur- 
suant to Section 4 of the Administrative Procedure Act 
(5 U.S.C. § 1003) (JA 12). However, Subdivision (b) 
of Section 4 of the Administrative Procedure Act re- 
quires that “the agency shall incorporate in any rules 
adopted a concise general statement of their basis and 
purpose”. The Board’s order here under review (JA 
47) contains, in its two brief paragraphs, no statement 
whatsoever of basis and no statement whatsoever of pur- 
pose. Its first paragraph merely recites that notice of 
the proceeding was published in the Federal Register and 
that comments from interested parties were received and 
considered; the “Ir 1s ORDERED” paragraph merely states 
that common carriers by water are barred from as- 
sessing demurrage charges against import property at 
New York during strikes of longshore labor. The Board’s 
order, therefore, fails to comply with Section 4(b) of the 
Administrative Procedure Act (46 U.S.C. §1003(b)) and 
should be set aside by this Court because it was made 
“without observance of procedure required by law” (5 
U.S.C. § 1009(e)). 


Petitioners have located only four cases interpreting 
this requirement of “a concise general statement of basis 
and purpose” of the Administrative Procedure Act. The 
leading case is Van Curler Broadcasting Corp. v. United 
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States, 98 U.S. App. D.C. 432, 236 F.2d 727 (1956), cert. 
denied, 352 U.S. 935 (1956). The report and order of the 
Federal Communication Commission there under review 
contained a detailed analysis of the facts involved and the 
reasons for the action of the Commission; for the Court’s 
ready reference, we annex a copy thereof as Appendix 
B.7 This Court, in dismissing the challenge to the order 
stated (98 U.S. App. D.C. at 434-5): 


“In its report and order the Commission recited 
that the proposed assignment was consistent with its 
rules and the principles of its present television 
allocations, and that it would not be justified in 
withholding action which would bring additional 
service to a significant number of people. It said 
Channel 10 at Vail Mills would represent a second 
service to an appreciable percentage of the families 
in the area and a first service to a significant number 
of families. Since this was a rule-making and not an 
adjudicatory proceeding, the Commission was required 
to make merely ‘a concise general statement of their 
[z.e., the rules’] basis and purpose’. 

The grant of a license on the newly assigned chan- 
nel is not before us, no application for a license having 
even been filed as yet, so far as this record shows. 
The matter before us is solely a rule-making. 

Since the Commission did not summarily depart 
from established principles or program, but on the 
contrary followed a course clearly anticipated and 
provided for in its basie Sixth Report, its action can 
in no sense be deemed arbitrary or capricious. Since 
all procedural requirements as to rule-making pro- 
ceedings were met, no defect in the order appears in 
that respect. The conclusion reached by the Commis- 
sion is clearly stated. The basis and purpose of the 
order are ample and understandably, even though 
succinctly, stated and are within the considerations 
precribed by the statute as criteria for Commission 
action. The order is also consistent with the provi- 


7 For the reason of brevity, petitioners have not printed in the 
Appendix the dissenting opinion of Commissioner Hyde, the dis- 
senting statement of Commissioner Bartley and the statement of 
Commissioner Webster, concurring in part and dissenting in part. 
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sions of the act dealing with the distribution of 
licenses. The given reasons are rational and support 
the conclusion. Having reached the foregoing con- 
clusions the function of the court is at an end in a 
case such as this.” 


Prior to its decision in Van Curler, this Court also gave 
consideration to this requirement of the Administrative 
Procedure Act in Logansport Broadcasting Corp. v. 
United States, 93 U.S. App. D.C. 342, 210 F.2d 24 (1954). 
There too, the order under review had been made by the 
Federal Communications Commission. The Commission’s 
order is characterized in a footnote to this Court’s opin- 
ion as (93 U.S. App. D.C. at 343-4n.2): 


“The record of the hearings consists of 39 volumes. 
Petitioner’s participation in the proceedings came 
about as follows: On March 22, 1951, after hearing 
evidence submitted by interested parties, the Com- 
mission issued a ‘Third Notice of Further Proposed 
Rule Making.’ Appendices C and D, attached to the 
third notice, contained a proposed table of television 
channel assignments. Channel 10 was_ tentatively 
assigned to Terre Haute, Indiana. Petitioner sub- 
mitted a counterproposal requesting the assignment 
of Channel 10 to Logansport, Indiana, and Owens- 
boro, Kentucky, rather than to Terre Haute. It sub- 
mitted a Written Presentation in Lieu of Hearing 
and later a Brief in Support of its Counterproposals. 
On April 14, 1952, after consideration of these—and 
other—counterproposals the Commission issued its 
Sixth Report and Order in which the assignment of 
Channel 10 to Terre Haute, Indiana, was finalized. 
Petitioner then filed a Petition for Rehearing which, 
on October 10, 1952, was denied by a Memorandum 
Opinion and Order. Petitioner seeks review of these 
orders.” 


Here, too, this Court dismissed a challenge to the Com- 
mission’s order based on the contention that the order 
failed to contain a concise general statement of basis and 
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purpose. The ruling appears in the following language 
(93 U.S. App. D.C. at 345-6): 


“Petitioner further objects to the procedure fol- 
lowed by the Commission in its rule making. It con- 
tends that Section 4(b) of the Administrative Pro- 
eedure Act requires the Commission, at the conclu- 
sion of a rule making proceeding, to issue a state- 
ment demonstrating that it has considered all rele- 
vant evidence presented to it. It argues that the 
Commission’s Final Report and Order did not do so. 
3ut the statute says only that ‘the agency shall in- 
corporate in any rules adopted a concise general 
statement of their basis and purpose.’ This the Com- 
mission certainly did. It compared the populations 
of Logansport, Owensboro and Terre Haute; and in 
its Memorandum Opinion denying Logansport’s peti- 
tion for rehearing it discussed the relative importance 
of these cities as evidenced by amount of retail and 
wholesale sales, number of retail and wholesale estab- 
lishments, the number of manufacturing establish- 
ments, the number of persons employed by manu- 
facturing establishments, and the dollar value of their 
manufactures. It must be remembered that in the 
rule making proceeding there were over 1,500 sub- 
missions of evidence and over 350 controverted allo- 
cations. To require the Commission, in its Final 
Report and Order, to discuss each particular bit of 
evidence presented would be to impose upon it a 
totally unnecessary burden.” 


The other two authorities interpreting this require- 
ment are: 


Owensboro On The Air v. United States, 104 U.S. App. 
D.C. 391, 397, 262 F.2d 702, 708 (1958), cert. denied, 
360 U.S. 911 (1959), in which the comprehensive order of 
the Federal Communications Commission under review 
may be found at 22 F.R. 1499-1503; and Courtaulds (Ala- 
bama) Inc. v. Kintner, 182 F. Supp. 207, 212 (D.C. 1960), 
in which the comprehensive order of the Federal Trade 
Commission under review may be found at 24 F.R. 4480- 
4487. 
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The rule making here attempted by the Board is com- 
pletely wanting in any statement of basis and purpose. 
Its bareness in this respect stands out in stark contrast 
to the full justification for their rules provided by the 
Federal Communications Commission and the Federal 
Trade Commission in the cases cited under this Point. 


POINT IV 


The order lacks a finding that a regulation or prac- 
tice of petitioners is unjust or unreasonable. 


The second paragraph of Section 17 of the Shipping 
Act, 1916 (46 U.S.C. § 816)8 which contains the portion of 
the Section which is here applicable, requires that every 
common carrier by water in foreign commerce of the 
United States “shall establish, observe, and enforce just 
and reasonable regulations and practices relating to or 
connected with the receiving, handling, storing or deliver- 
ing of property”. The Section thereafter provides: 


“Whenever the Board finds that any such regulation 
or practice is unjust or unreasonable it may deter- 
mine, prescribe, and order enforced a just and reason- 
able regulation or practice.” (Italics supplied) 


8 The Board derives its rule making power from § 204(b) of the 
Merchant Marine Act, 1936 (46 U.S.C. §1114(b)). § 204(a) of 
that Act (46 U.S.C. § 1114(a)) vests in the Board all of the fune- 
tions which had been vested in its predecessors under the Shipping 
Act, 1916, the Merchant Marine Act, 1920, the Merchant Marine 
Act, 1928, and the Intercoastal Shipping Act, 1933. § 204(b) 
then provides: 

“<The Federal Maritime Board * * ® [is] authorized to adopt 

all necessary rules and regulations to carry out the powers, 

duties, and functions vested in it * * ® by this chapter [Act].’’ 
Unless the Board’s rule making can be justified by some provision 
of any of the Acts enumerated in § 204(a), the rule making tran- 
scends the authority of the Board. The only possible justification 
in any of these Acts for rule embodied in the order here under 
review is §17 of the Shipping Act, 1916 (46 U.S.C. § 816), the 
section under which the Board purported to act. 
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The Board’s order, of course, contains no finding that 
petitioner’s regulations were unjust or unreasonable and 
hence the order clearly violates Section 17. Since the 
Board possesses only such powers as are expressly given 
to it by the Statute, any powers which it purports to ex- 
ercise in contravention of the Statute, are illegal. Section 
10(e) of the Administrative Procedure Act (5 U.S.C. 
§1009(e)) specifically authorizes this Court to set aside 
agency action which it finds to be “in excess of statutory 
jurisdiction, authority, or limitations, or short of statu- 
tory right”; it also authorizes this Court to set aside 
agency action which it finds to be “without observance of 
procedure required by law”. 


The Board may, however, contend that that its order 
under review constituted merely an interpretation of its 
rule in Docket 659, General Order 69 (46 C.F.R. Part 226) 
(JA 59) and hence did not require any new finding. This 
presents the issue as to whether the Board’s order con- 


stituted merely an interpretation and hence required no 
finding pursuant to Section 17 of the Shipping Act, 1916 
(46 U.S.C. § 816), or whether it constituted an amendment 
of the Board’s rule in Docket 659 and, therefore, did 
require a finding pursuant to Section 17. 


As has been stated above, no reliance may be placed 
on the appellations which the Board utilized in publishing 
its order in the Federal Register (JA 48); the terms 
“interpretation” and “amendment” were utilized inter- 
changeably. However, the fact that it was the Board’s 
intention to amend rather than to interpret its rule in 
Docket 659 may clearly be gleaned from the Notice which 
it gave at the time the proceeding was instituted (JA 16). 
This was entitled “Notice Of Proposed Declaratory 
Order And Of Proposed Rule Making”. “Rule making” 
is defined by Section 2(c) of the Administrative Procedure 
Act (5 U.S.C. § 1001(¢)) as “agency process for the formu- 
lation, amendment, or repeal of a rule”; it does not include 
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the interpretation of a rule. Furthermore, this Notice con- 
tained a statement of the time, place and nature of public 
rule making proceeding, reference to the authority under 
which the rule was proposed and a description of the 
subjects and issues involved; this constituted an attempt 
by the Board to comply with the provisions of Section 
4(a) of the Administrative Procedure Act (5 U.S.C. 
§1003(a)). Had the Board been engaged in issuing 
merely “interpretive rules” such formality would have 
been entirely unnecessary, since subsection(a) of Section 
4 of the Administrative Procedure Act is, by its terms, 
specifically made inapplicable to “interpretive rules”. 


The leading authority which considers the difference 
between an interpretation and an amendment of a rule is 
Gibson Wine Co. v. Snyder, 90 U.S. App. D.C. 135, 194 
F.2d 329 (1952). In considering this subject, this Court 
stated (90 U.S. App. D.C. at 137): 


“The distinctive characteristics of interpretative 
rulings, as contrasted with so called regulations, have 
long been recognized. Administrative officials fre- 
quently announce their views as to the meaning of 
statutes or regulations. Generally speaking, it seems 
to be established that ‘regulations,’ ‘substantive rules’ 
or ‘legislative rules’ are those which create law, usuaily 
implementary to an existing law; whereas interpre- 
tative rules are statements as to what the administra- 
tive officer thinks the statute or regulation means. 
Discussion of the subject will be found in many places. 
See, for example, ‘Rule Making Under the Adminis- 
trative Procedure Act’ by David Reich, in Volume VI, 
New York University School of Law Institute Pro- 
ceedings, pages 492, 516 (Feb. 1947), where the author 
says: ‘A substantive rule is one which, as I have said, 
is intended to implement the statutory structure or 
the statutory powers of an agency. An interpretative 
tule is one which does not have the full force and 
effect of a substantive rule but which is in the form 
of an explanation of particular terms in an Act. If 
you had an expression in a statute such as ‘Interur- 
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ban Railway,’ the query might come up as to what 
is an ‘interurban railway.’ A particular agency may 
adopt a rule defining an interurban railway. That, in 
a sense, may be called an interpretative rule. * * *’” 


Under the criteria established by this Court in Gibson, 
the Board’s order constitutes a substantive rule “which 
create[s] law” and which “is intended to implement * * ¥ 
the statutory powers of an agency”; it is not an announce- 
ment of the Board’s view as to the meaning of a regula- 
tion. The Board’s order does not point to any particular 
portion of the rules and regulations which it issued in 
Docket 659, General Order 69 (46 C.F.R. Part 226) (JA 59) ; 
it does not state that the words utilized in a certain portion 
have a certain meaning. Instead, the Board adds a new 
section to its rules (JA 48) which is to have exclusive 
application in the situation of the assessment of pier de- 
murrage charges against import property during a strike 
of longshoremen at the Port of New York. We have seen 
that the rule here under attack constitutes a reversal of 


a substantial portion of the rules promulgated in Docket 
659. Certainly, in the ordinary acceptation of the term, 
a reversal of a part of a rule cannot constitute an inter- 
pretation of the rule. Thus, the Board may not resort 
to the contention that it has merely interpreted the rules 
in Docket 659. 


Respondents may contend that the Board intended that 
paragraph 3 of its rules in Docket No. 659 should be ap- 
plicable. This rule provides (JA 59) : 


“Where a earrier is for any reason unable, or re- 
fuses to tender cargo for delivery, free time must be 
extended for a period equal to the duration of the 
earrier’s disability or refusal.” 


However, nothing in the Board’s order indicates that 
such was its intent. In the Board’s decision in Docket 659, 
Free Time and Demurrage Charges at New York, 3 
U.S.M.C. 89 (1948), free time is defined as (3 U.S.M.C, at 
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91 n. 5) (JA 69) “a period which is covered by the rates 
for the ocean transportation and which is allowed for the 
removal of the property from pier after its discharge 
from vessel.” This, of course, in the ease at bar, is the 
five days which are normally allowed by petitioners for 
this purpose. There is no dispute in the case at bar con- 
cerning the assessment of charges during free time; the 
dispute arises only in regard to cargo of consignees who 
have permitted it to remain on the pier past the allowable 
free time period. 


Clearly then, this constitutes an amendment and not an 
interpretation and, therefore, is beyond the powers of the 
Board, unless accompanied by a finding that a regulation 
or practice by petitioners is unjust or unreasonable. 


POINT V 


The order is indefinite and uncertain in its applica- 
tion to strikes which affect less than a substantial por- 
tion of the Port of New York. 


The Board’s notice which instituted the proceeding 
before the Board (JA 13) stated that one of the issues 
(issue “3”) in the proceeding was whether the rules 
promulgated in General Order 69 should be modified to 
eliminate “any distinction in charges which depends on 
whether more or less than a substantial portion of this 
port [of New York] is affected”. However, the Board’s 
order (JA 47) merely provides that General Order No. 
69 “is interpreted to bar common carriers by water from 
assessing demurrage or storage charges against import 
property at New York for any period during which they 
are unable to deliver such property because of a strike 
by longshoremen, regardless of whether the cargo has been 
made available for delivery during the entire prescribed 
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period of free time.” Petitioners are in doubt as to 
whether the Board’s order was intended to provide an an- 
swer to issue “3”, and if so, what the Board intended that 
answer to be. Petitioners do not know whether, during a 
strike of longshore labor which affects less than a substan- 
tial portion of the Port of New York they are authorized, 
pursuant to the Board’s order, to assess any demurrage 
or storage charges against import property at New York 
when such property was already under demurrage at the 
commencement of such longshore strike. 


Petitioners believe that an order which is as vague and 
indefinite as the Board’s order in regard to an issue which 
the Board has raised for consideration is arbitrary, 
capricious, an abuse of discretion and not in accordance 
with law. As was stated in Wilner v. Department of 
Health, 5 Mise. 2d. 331, 334, 159 N.Y.S. 2d, 601, 605 (1957) : 


“Finally, the regulation in question is invalid as 
ambiguous and uncertain. Regulations of a local ad- 
ministrative board, though the board has authority in 
the premises, must, like a local ordinance, be clear 
and definite in terms. If such regulations are so 
vague that men of common intelligence must neces- 
sarily guess at their meaning and differ as to their 
application, they are invalid. (See Commonwealth v. 
Carpenter, 325 Mass. 519.)” 


Conclusion 


Longshore strikes at the Port of New York oceur with 
sufficient frequency so that if the Board’s order is per- 
mitted to stand, it will result in losses of substantial sums 
of money not only to petitioners but to all of the common 
carriers by water who discharge cargo at the Port of 
New York. Not alone were there the two port-wide 
strikes of longshore labor in 1956 and 1957 which were 
discussed above, but there have since been two further 
port-wide strikes of longshoremen i.e., from September 30, 
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1959 to October 8, 1959, and April 20, 1960 to April 21, 
1960 (JA 57). Furthermore, “wildeat” strikes which 
usually affect only one pier occur with almost weekly 
regularity (JA 57). It may be contended that the 
Board’s order is applicable to all of these strikes. Peti- 
tioners have outstanding demurrage claims which accrued 
during these strikes. Hence, the petitioners have an im- 
portant pecuniary interest in requesting this Court to re- 
quire the Board to establish rules and regulations which 
are legally correct so that they may be applied not only to 
those strikes which have occurred in the past but also to 
others which may reasonably be anticipated to occur in 
the future. Furthermore, a national interest is involved. 
To the extent that the order review will impair the 
liquidity of the Port of New York, it is detrimental to the 
commerce of the United States. 


For the reasons which Petitioners have above set forth, 
they urge that the Board’s order is in error as a matter of 


law and that this Court should grant them the relief 
requested in the Petition (JA 58). 


Respectfully submitted, 


ELKAN TURK, 
SEYMOUR H. KLIGER, 
Attorneys for Petitioners, 
120 Broadway, 
New York 5, N. Y. 


Sot D. Bromserce, 
Of Counsel. 


Dated: May 26, 1961. 
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Appendix A 
Relevant Portions of Statutes* 
A. Act or Dec. 29, 1950, ¢. 1189. 


Section 2, 64 Stat. 1129, 5 U.S.C. § 1032. 
“Jurisdiction of courts of appeals. 


“The court of appeals shall have exclusive jurisdic- 
tion to enjoin, set aside, suspend (in whole or in part), 
or to determine the validity of, all final orders (a) of 
the Federal Communications Commission made review- 
able in accordance with the provisions of section 
402(a) of Title 47, and (b) of the Secretary of Agri- 
culture made under the Packers and Stockyards Act, 
1921, as amended, and under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, except or- 
ders issued under sections 210(e), 217a, and 499¢(a) 
of Title 7, and (¢) such final orders of the United 
States Maritime Commission or the Federal Maritime 
Board of the Maritime Administration entered under 
authority of the Shipping Act, 1916, as amended, and 
the Intercoastal Shipping Act, 1933, as amended, as 
are now subject to judicial review pursuant to the 
provisions of section $30 of Title 46, and (d) of the 
Atomic Energy Commission made reviewable by sec- 
tion 2239 of Title 42. 

“Such jurisdiction shall be invoked by the filing of a 
petition as provided in section 1034 of this title.” 


Section 3, 64 Stat. 1130, 5 U.S.C. § 1033. 
“Venue. 


“The venue of any proceeding under this chapter 
shall be in the judicial circuit wherein is the residence 
of the party or any of the parties filing the petition 
for review, or wherein such party or any of such 
parties has its principal office, or in the United States 
Court of Appeals for the District of Columbia.” 


* The statutes below are quoted from United States Code. 
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Section 4, 64 Stat. 1130, 5 U.S.C. § 1034. 


“Review of orders; time; notice; 
contents of petition; service. 


“Any party aggrieved by a final order reviewable 
under this chapter may, within sixty days after entry 
of such order, file in the court of appeals, wherein the 
venue as prescribed by section 1033 of this title lies, a 
petition to review such order. Upon the entry of such 
an order, notice thereof shall be given promptly by the 
agency by service or publication in accordance with 
the rules of such agency. The action in court shall be 
brought against the United States. The petition shall 
contain a concise statement of (a) the nature of the 
proceedings as to which review is sought, (b) the facts 
upon which venue is based, (¢) the grounds on which 
relief is sought, and (d) the relief prayed. The peti- 
tioner shall attach to the petition, as exhibits, copies 
of the order, report, or decision of the agency. The 
clerk shall serve a true copy of the petition upon the 
agency and upon the Attorney General of the United 
States by mailing by registered mail, with request for 
return receipt, a true copy to the agency and a true 
copy to the Attorney General.” 


ADMINISTRATIVE PROCEDURE ACT. 


Section 1, 60 Stat. 237 (1946), 5 U.S.C. § 1001. 


“Definitions 
As used in this chapter 


Agency 


“(a) ‘Agency’ means each authority (whether or 
not within or subject to review by another agency) 
of the Government of the United States other than 
Congress, the courts, or the governments of the pos- 
sessions, Territories, or the District of Columbia. 
Nothing in this chapter shall be construed to repeal 
delegations of authority as provided by law. Except 
as to the requirements of section 1002 of this title, 
there shall be excluded from the operation of this 
chapter (1) agencies composed of representatives of 
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the parties or of representatives of organizations of 
the parties to the disputes determined by them, (2) 
courts martial and military commissions, (3) mili- 
tary or naval authority exercised in the field in time 
of war or in occupied territory, or (4) functions 
which by law expire on the termination of present 
hostilities, within any fixed period thereafter, or 
before July 1, 1947, and the functions conferred by 
sections 301-303, 304, 305, 306-309, 310, 311-318, 1881- 
1884 and 1891-1902 of Appendix to Title 50, and sec- 
tions 1738 and 1744 of Title 12; sections 1611-1614, 
1615-1646, and 981-985 of Appendix to Title 50, and 
sections 101-125 of Title 41; and sections 1738, 1739, 
and 1743 of Title 12, and sections 1821-1833 of Ap- 
pendix to Title 50. 


“Person and party 


“(b) ‘Person’ includes individuals, partnerships, 
corporations, associations, or public or private or- 
ganizations of any character other than agencies. 
‘Parties’ includes any person or agency named or 


admitted as a party, or properly seeking and entitled 
as of right to be admitted as a party, in any agency 
proceeding; but nothing herein shall be construed to 
prevent any agency from admitting any person or 
agency as a party for limited purposes. 


“Rule and rule making 


“(e) ‘Rule’ means the whole or any part of any 
agency statement of general or particular applic- 
ability and future effect designed to implement, in- 
terpret, or prescribe law or policy or to describe the 
organization, procedure, or practice requirements of 
any agency and includes the approval or prescription 
for the future of rates, wages, corporate or financial 
structures or reorganizations thereof, prices, facili- 
ties, appliances, services or allowances therefor or of 
valuations, costs, or accounting, or practices bearing 
upon any of the foregoing. ‘Rule making’ means 
agency process for the formulation, amendment, or 
repeal of a rule. 
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Section 4, 64 Stat. 1130, 5 U.S.C. § 1034. 


“Review of orders; time; notice; 
contents of petition; service. 


“Any party aggrieved by a final order reviewable 
under this chapter may, w ithin sixty days after entry 
of such order, file in the court of appeals, wherein the 
venue as prescribed by section 1033 of this title lies, a 
petition to review such order. Upon the entry of such 
an order, notice thereof shall be given promptly by the 
agency by service or publication in accordance with 
the rules of such ageney. The action in court shall be 
brought against the United States. The petition shall 
contain a concise statement of (a) the nature of the 
proceedings as to which review is sought, (b) the facts 
upon which venue is based, (¢) the gr ounds on w hich 
relief is sought, and (d) the relief prayed. The peti- 
tioner shall attach to the petition, as exhibits, copies 
of the order, report, or decision of the agency. The 
clerk shall serve a true copy of the petition upon the 
agency and upon the Attorney General of the United 
States by mailing by registered mail, with request for 
return receipt, a true copy to the agency and a true 
copy to the Attorney General.” 


ADMINISTRATIVE PROCEDURE ACT. 


Section 1, 60 Stat. 237 (1946), 5 U.S.C. § 1001. 


“Definitions 
As used in this chapter 


Agency 


“(a) ‘Agency’ means each authority (whether or 
not within or subject to review by another agency) 
of the Government of the United States other than 
Congress, the courts, or the governments of the pos- 
sessions, Territories, or the District of Columbia. 
Nothing in this chapter shall be construed to repeal 
delegations of authority as provided by law. Except 
as to the requirements of section 1002 of this title, 
there shall be excluded from the operation of this 
chapter (1) agencies composed of representatives of 
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the parties or of representatives of organizations of 
the parties to the disputes determined by them, (2) 
courts martial and military commissions, (3) mili- 
tary or naval authority exercised in the field in time 
of war or in occupied territory, or (4) functions 
which by law expire on the termination of present 
hostilities, within any fixed period thereafter, or 
before July 1, 1947, and the functions conferred by 
sections 301-303, 304, 305, 306-309, 310, 311-318, 1881- 
1884 and 1891-1902 of Appendix to Title 50, and sec- 
tions 1738 and 1744 of Title 12; sections 1611-1614, 
1615-1646, and 981-985 of Appendix to Title 50, and 
sections 101-125 of Title 41; and sections 1738, 1739, 
and 1743 of Title 12, and sections 1821-1833 of Ap- 
pendix to Title 50. 


“Person and party 


“(b) ‘Person’ includes individuals, partnerships, 
corporations, associations, or public or private or- 
ganizations of any character other than agencies. 
‘Parties’ includes any person or agency named or 


admitted as a party, or properly seeking and entitled 
as of right to be admitted as a party, in any agency 
proceeding; but nothing herein shall be construed to 
prevent any agency from admitting any person or 
agency as a party for limited purposes. 


“Rule and rule making 


“(e) ‘Rule’ means the whole or any part of any 
agency statement of general or particular applic- 
ability and future effect designed to implement, in- 
terpret, or prescribe law or policy or to describe the 
organization, procedure, or practice requirements of 
any agency and includes the approval or prescription 
for the future of rates, wages, corporate or financial 
structures or reorganizations thereof, prices, facili- 
ties, appliances, services or allowances therefor or of 
valuations, costs, or accounting, or practices bearing 
upon any of the foregoing. ‘Rule making’ means 
agency process for the formulation, amendment, or 
repeal of a rule. 
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“Order and adjudication 


“(d) ‘Order’ means the whole or any part of the 
final disposition (whether affirmative, negative, in- 
junctive, or declaratory in form) of any agency in 
any matter other than rule making but including 
licensing. ‘Adjudication’ means agency process for 
the formulation of an order. 


“License and licensing 


“(e) License’ includes the whole or part of any 
agency permit, certificate, approval, registration, 
charter, membership, statutory exemption or other 
form of permission. ‘Licensing’ includes agency 
process respecting the grant, renewal, denial, revo- 
cation, suspension, annulment, withdrawal, limitation 
amendment, modification, or conditioning of a license. 


“Sanction and relief 


“(f) ‘Sanction’ ineludes the whole or part of any 
ageney (1) prohibition, requirement, limitation, or 
other condition affecting the freedom of any person; 


(2) withholding of relief; (3) imposition of any form 
of penalty or fine; (4) destruction, taking, seizure, or 
withholding of property; (5) assessment of dam- 
ages, reimbursement, restitution, compensation, costs, 
charges, or fees; (6) requirement, revocation, or sus- 
pension of a license; or (7) taking of other compul- 
sory or restrictive action. ‘Relief’ includes the whole 
or part of any agency (1) grant of money, assistance, 
license, authority, exemption, exceptions, privilege, or 
remedy; (2) recognition of any claim, right, im- 
munity, privilege, exemption, or exception; or (3) 
taking of any other action upon the application or 
petition of, and beneficial to, any person. 


“Ageney proceeding and action 


“(¢) ‘Agency proceeding’ means any agency process 
as defined in subsections (¢c), (d), and (e) of this 
section. ‘Agency action’ includes the whole or part 
of every agency rule, order, license, sanction, relief, 
or the equivalent or denial thereof, or failure to act.” 
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Section 4, 60 Stat. 238 (1946), 5 U.S.C. § 1003. 


“Rule making 


“Except to the extent that there is involved (1) 
any military, naval, or foreign affairs function of 
the United States or (2) any matter relating to 
agency management or personnel or to public prop- 
erty, loans, grants, benefits, or contracts—. 


“Notice; publication and contents 


“(a) General notice of proposed rule making shall 
be published in the Federal Register (unless all per- 
sons subject thereto are named and either personally 
served or otherwise have actual notice thereof in 
accordance with law) and shall include (1) a state- 
ment of the time, place, and nature of public rule 
making proceedings; (2) reference to the authority 
under which the rule is proposed; and (3) either the 
terms or substance of the proposed rule or a de- 
scription of the subjects and issues involved. Except 
where notice or hearing is required by statute, this 
subsection shall not apply to interpretative rules, 
general statements of policy, rules of agency organi- 
zation, procedure, or practice, or in any situation in 
which the agency for good cause finds (and incor- 
porates the finding and a brief statement of the rea- 
sons therefor in the rules issued) that notice and 
public procedure thereon are impracticable, unneces- 
sary, or contrary to the public interest. 


“Procedures 


“(b) After notice required by this section, the 
agency shall afford interested persons an oppor- 
tunity to participate in the rule making through sub- 
mission of written data, views, or arguments with or 
without opportunity to present the same orally in 
any manner; and, after consideration of all relevant 
matter presented, the agency shall incorporate in 
any rules adopted a concise general statement of 
their basis and purpose. Where rules are required 
by statute to be made on the record after opportunity 
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for an agency hearing, the requirements of sections 
1006 and 1007 of this title shall apply in place of the 
provisions of this subsection. 


“Time of publication or service of rules 


“(e) The required publication or service of any 
substantive rule (other than one granting or recog- 
nizing exemption or relieving restriction or interpre- 
tive rules and statements of policy) shall be made 
not less than thirty days prior to the effective date 
thereof except as otherwise provided by the agency 
upon good cause found and published with the rule. 


“Petitions 


“(d) Every agency shall accord any interested per- 
son the right to petition for the issuance, amend- 
ment, or repeal of a rule.” 


Section 10, 60 Stat. 234 (1946), 5 U.S.C. § 1009. 


“Judicial review of agency action 


“Except so far as (1) statutes preclude judicial 
review or (2) agency action is by law committed to 
agency discretion. 


“Rights of review 


“(a) Any person suffering legal wrong because of 
any agency action, or adversely affected or aggreived 
by such action within the meaning of any relevant 
statute, shall be entitled to judicial review thereof. 


“Form and venue of proceedings 


“(b) The form of proceeding for judicial review 
shall be any special statutory review proceeding rele- 
vant to the subject matter in any court specified by 
statute or in the absence or inadequacy thereof, any 
applicable form of legal action (including actions for 
declaratory judgments or writs of prohibitory or 
mandatory injunction or habeas corpus) in any court 
of competent jurisdiction. Agency action shall be 
subject to judicial review in civil or criminal pro- 
ceedings for judicial enforcement except to the extent 
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that prior, adequate, and exclusive opportunity for 
such review is provided by law. 


“Acts reviewable 


“(¢) Every ageney action made reviewable by 
statute and every final agency action for which there 
is no other adequate remedy in any court shall be 
subject to judicial review. Any preliminary, pro- 
eedural, or intermediate agency action or ruling not 
directly reviewable shall be subject to review upon 
the review of the final agency action. Except as 
otherwise expressly required by statute, agency action 
otherwise final shall be final for the purposes of this 
subsection whether or not there has been presented 
or determined any application for a declaratory order, 
for any form of reconsideration, or (unless the agency 
otherwise requires by rule and provides that the action 
meanwhile shall be inoperative) for an appeal to 
superior agency authority. 


“Relief pending review 


“(d) Pending judicial review any agency is autho- 
rized, where it finds that justice so requires, to post- 
pone the effective date of any action taken by it. 
Upon such conditions as may be required and to the 
extent necessary to prevent irreparable injury, every 
reviewing court (including every court to which a 
case may be taken on appeal from or upon applica- 
tion for certiorari or other writ to a reviewing court) 
is authorized to issue all necessary and appropriate 
process to postpone the effective date of any agency 
action or to preserve status or rights pending conclu- 
sion of the review proceedings. 


“Scope of review 


“(e) So far as necessary to decision and where pre- 
sented the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statu- 
tory provisions, and determine the meaning or appli- 
eability of the terms of any agency action. It shall 
(A) compel agency action unlawfully withheld or 
unreasonably delayed; and (B) hold unlawful and 
set aside agency action, findings, and conclusions 
found to be (1) arbitrary, capricious, an abuse of dis- 
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cretion, or otherwise not in accordance with law; (2) 
contrary to constitutional right, power, privilege, or 
immunity; (3) in excess of statutory jurisdiction, 
authority, or limitations, or short of statutory right; 
(4) without observance of procedure required by law; 
(5) unsupported by substantial evidence in any case 
subject to the requirements of sections 1006 and 1007 
of this title or otherwise reviewed on the record of 
an agency hearing providede by statute; or (6) un- 
warranted by the facts to the extent that the facts 
are subject to trial de novo by the reviewing court. 
In making the foregoing determinations the court 
shall review the whole record or such portions thereof 
as may be cited by any party, and due account shall 
be taken of the rule of prejudicial error.” 


Surprinc Act, 1916. 
Section 17, 39 Stat. 734, as amended, 46 U.S.C. § $16. 


“Discriminatory rates prohibited; 
supervision by Board. 


“No common carrier by water in foreign commerce 
shall demand, charge, or collect any rate, fare, or 
charge which is unjustly discriminatory between 
shippers or ports, or unjustly prejudicial to exporters 
of the United States as compared with their foreign 
competitors. Whenever the Federal Maritime Board 
finds that any such rate, fare, or charge is demanded, 
charged, or collected it may alter the same to the 
extent necessary to correct such unjust discrimination 
or prejudice and make an order that the earrier shall 
discontinue demanding, charging, or collecting any 
such unjustly discriminatory or prejudicial rate, 
fare, or charge. 

“Every such carrier and every other person sub- 
ject to this chapter shall establish, observe, and en- 
force just and reasonable regulations and practices 
relating to or connected with the receiving, handling, 
storing, or delivering of property. Whenever the 
Board finds that any such regulation or practice is 
unjust or unreasonable it may determine, prescribe, 
and order enforeed a just and reasonable regulation 
or practice.” 
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Section 22, 39 Stat. 736, as amended, 46 U.S.C. § 821. 


“Complaints to Board and investigations 


“Any person may file with the Federal Maritime 
Board a sworn complaint setting forth any violation 
of this chapter by a common carrier by water, or 
other person subject to this chapter, and asking repa- 
ration for the injury, if any, caused thereby. The 
Board shall furnish a copy of the complaint to such 
carrier or other person, who shall, within a reasonable 
time specified by the Board, satisfy the complaint or 
answer it in writing. If the complaint is not satisfied 
the Board shall, except as otherwise provided in this 
chapter, investigate it in such manner and by such 
means, and make such order as it deems proper. The 
Board, if the complaint is filed within two years after 
the cause of action accrued, may direct the payment, 
on or before a day named, of full reparation to the 
complainant for the injury caused by such violation. 

“The Board, upon its own motion, may in like 
manner and, except as to orders for the payment of 
money, with the same powers, investigate any violation 
of this chapter.” 


10a 


Appendix B 


FCC 55-1125 
24918 


BEFORE THE 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


Docket Nos. 11238, 11333, 11334, 11335, 11336 
rd 
In the Matter of 


AMENDMENT OF SECTION 3.606, TaBLE or ASSIGNMENTS, 
Rvutes Goverxinc TEveviston Broapcast Stations. 


_— 


REPORT AND ORDER 


By the Commission: Commissioners Hype and Bartiey 
dissenting and issuing statements; 
ComMissionER WEBSTER concurring 
in part and dissenting in part and 
issuing a statement. 


1. The Commission has before it for consideration five 
proceedings concerning requests for the deintermixture of 
VHF and UHF television channel assignments in specific 
communities and a request for the addition of a VHF 
channel asignment in one community. The Commission 
issued a Notice o7 Proposed Rule Making concerning the 
proposal to assign Channel 10 to Vail Mills, New York on 
December 17, 1954. On March 31, 1955, the Commission 
issued Notices of Proposed Rule Making in the Peoria, 
Evansville, Madison and Hartford deintermixture pro- 
ceedings. On April 21, 1955, the Commission issued a 
Notice of Further Rule Making in the Vail Mills case to 
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consider the deintermixture proposal for the Albany- 
Schenectady-Troy area. Oral Argument in the five cases 
was heard before the Commission on June 27 and 28, 
1955. Following is a brief summary of the proposals: 


(a) Peoria, Illinois (Docket No. 11333). 


This proceeding involves the joint request of two UHF 
broadcasters in Peoria, Illinios-West Central Broadcast- 
ing Company (WEEK-TV) and Hilltop Bradeasting Com- 
pany (WTVH-for deintermixtuve of commercial VHF and 
UHF assignments in the Peoria area by reserving VHF 
Channel 8 in Peoria for non-commercial education use in 
place of UHF Channel 37; or, in the alternative, be delet- 
ing Channel 8 from Peoria, substituting UHF Channels 
31, 78 or 82 therefor, and shifting Channel § to some other 
community. Plains Television Corporation (WICS), 
Springfield, Illinois, requests that Channel 8 in Peoria be 
shifted to Illipolis, Illinois, to provide additional VHF 
service to the Springfield area in the event Springfield is 
not also deintermixed by the removal of Channel 2. 
Other parties participating in the proceeding include 
WIRL Television Company and WMBD, Inc., applicants 
for Channel 8 in Peoria; Bradley University, and the 
American Farm Bureau Federation. In addition to the 
pleadings and material in the record of the proceeding 
when Oral Argument was heard on June 27-28, 1955, the 
Commission now has before it the following pleadings: 
“Petition to Adopt Policy of Deintermixture or for Alter- 
native Relief”, filed by Plains Television Corporation on 
October 18, 1955; “Opposition to and Motion to Dismiss” 
the foregoing petition, filed by WMBD, Ine., on October 
21, 1955, an Opposition to the foregoing petition filed by 
WIRL Television Company on October 25, 1955; and Peti- 
tions for Further Oral Argument filed on November 4, 
1955 by West Central Broadcasting Company, Hilltop 
Broadcasting Company, and Plains Television Corp. 
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(b) Evansville-Hatfield, Indiana (Docket No. 11334). 


This proceeding involves the request of two UHF broad- 
casters in the Evansville area-Premier Television, Inc. 
(WFIE), Evansville, and Ohio Valley Television Com- 
pany (WEHT), Henderson, Kentucky-for deintermixture 
of the commercial VHF and UHF assignments in the 
Evansville-Hatfield area by deleting Channel 9 from Hat- 
field and by either reserving Channel 7 in Evansville for 
education or deleting it. Petitioners suggest that Chan- 
nel 56 can be added to Evansville and Channel 78 to Hat- 
field. If Channel 7 in Evansville is deleted rather than 
reserved, Channel 39 is suggested as an educational fre- 
quency. Mid-America Broadcasting Corporation (WKLO- 
TV) Louisville, Kentucky, requests that the Evansville- 
Hatfield area be deintermixed by reassigning Channels 7 
and 9 to Louisville, Kentucky. To accomplish these chan- 
nel shifts, Mid-America requests that the rules be amended 
to permit television stations to operate at reduced separa- 
tions with directional antennas. Other parties partici- 
pating in the proceeding include Evansville Television, 
Ine., Consolidated Television & Radio Broadcasters, Inc., 
and On The Air, Ine., applicants for Channel 7 in Evans- 
ville; Owensboro Publishing Company and Owensboro On 
The Air, Ine., applicants for Channel 9 in Hatfield; Con- 
gressman Winfield K. Denton (Sth District of Indiana) ; 
the Evansville Chamber of Commerce and Evansville 
College. In addition to the pleadings and material in 
the record of the proceeding when Oral Argument was 
heard on June 27-28, 1955, the Commission now has 
before it two petitioners filed on October 17, 1955, by 
Mid-America Broadcasting Corporation and by Premier 
Television, Inc., and Ohio Valley Television Co. jointly, 
requesting “Time to File Additional Comments”, Oppo- 
sition to the petition of Mid-America Broadeastine Cor- 
poration, filed by Evansville Television, Inc., on October 
27, 1955, an Opposition to both petitions filed by Owens- 
boro On The Air, Ine. on October 27, 1955, and by On 
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The Air, Ine., on October 28, 1955, and an Opposition to 
the joint petition of Premier Television, Inc. and Ohio 
Valley Television Co., filed by Evansville Television, Inc., 
on October 28, 1955. Also, on November 7, 1955, Mid- 
America Broadeasting Corp., Premier Television, Ine. 
and Ohio Valley Television Co., filed Supplements to their 
October 17 Petitions, making further requests discussed 
in Paragraph 11, below. 


(ce) Madison, Wisconsin, and Rockford, Hlinois (Docket 
No. 11335). 


This proceeding involves the requests of two UHF 
broadeasters in Madison-Monona Broadcasting Com- 
pany (WKOW-TV) and Bartell Television Corporation 
(WMTV)—for deintermixture of commercial VHF and 
UHF assignments in the Madison area by shifting the 
educational reservation in Madison from Channel 21 to 
Channel 3. Another UIIF broadeaster in Rockford-Win- 
nebago Television Corporation (WTVO) requests that 
commercial deintermixture be achieved in Madison by 
deleting Channel 3 from Madison, substituting Channel 
39 therefor, and by assigning Channel 3 to Orangeville, 
Illinois so as to make Madison an all-UHF city and Rock- 
ford an all-VHF area. Alternatively, Winnebago Tele- 
vision suggests that Rockford be made an all-UHF area 
by deleting Channel 13 from Rockford, substituting Chan- 
nel 51 therefor, and assigning Channel 13 to Aurora or 
Elgin, Illinois. Other parties participating in the pro- 
ceeding include Radio Wisconsin, Inc., and Badger Tele- 
vision Company, Ince., applicants for Channel 3, Madison; 
the State Radio Council of The State of Wisconsin (WH.A- 
TV), Madison, and the Greater Rockford Television, Inc. 
(WREX-TV). In addition to the pleadings and material 
in the record of the proceeding when Oral Argument was 
heard on June 27-28, 1955, the Commission now has 
before it the following pleadings: 


“Petition for Taking of Official Notice or for Limited Re- 
opening of Record” filed on August 29, 1955, by Monona 
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Broadcasting Company, and Bartell Television Corpora- 
tion; a Response to the aforementioned petition filed on 
September 7, 1955, by Radio Wisconsin, Incorporated; 
“Petition to Adopt Policy of Deintermixture or for Alter- 
native Relief” filed on October 18, 1955, by Winnebago 
Television Corporation, a Motion to Strike the Winne- 
bago petition filed by Radio Wisconsin, Incorporated, on 
October 27, 1955; and Petitions for Further Oral Areu- 
ment filed on November 4, 1955 by Monona Broadeasting 
Company, Bartell Television Corp., and Winnebago Tele- 
vision Corp. 


(d) Hartford, Connecticut (Docket No. 11336). 


This proceeding involves the joint request of four UHF 
broadcasters in the Connecticut River Valley—General 
Times Television Corporation (WGTH-TV), Hartford, 
New Britain Broadcasting Co. (WKNB-TV), New 
Britain; Hampden-Hampshire Corporation (WHYN), 
Springfield and Springfield Television Broadeasting 
Corp., Springfield (WWLP)—for deintermixture of com- 
mercial VHF and UHF channels in Hartford by shifting 
the educational reservation in Hartford from UHF Chan- 
nel 24 to Channel 3. Three other UHF broadeasters 
request that Channel 3 be deleted from Hartford and 
assigned elsewhere. Channel 16 of Rhode Island (WNET) 
in Providence, Rhode Island, requests that Channel 3 in 
Hartford be assigned to Westerly, Rhode Island; Eastern 
Connecticut Broadcasting Company (WICH, AM), Nor- 
wich, Connecticut; requests that Channel 3 in Hartford 
be assigned to Norwich, and Thames Broadeasting Corp. 
(WNLC-TV), New London, Connecticut, requests that 
Channel 3 in Hartford be shifted to New London. Other 
parties participating in the proceeding include Hartford 
Telecasting Company, Ine. and Travelers Broadcasting 
Service Corporation, applicants for Channel 3 in Hart- 
ford; Western Massachusetts Educational Television 
Council, Springficld; the Connecticut Radio Foundation 
(WEDH), Hartford, and the WGBH Educational Foun- 
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dation (WGBH-TV), Boston, Massachusetts. In addi- 
tion to the pleadings and material in the record of 
the proceeding when Oral Argument was heard on June 
27-28, 1955, the Commission now has before it the follow- 
ing pleadings: “Petition for Leave to File Additional 
Comments” and “Additional Comments” filed on October 
17, 1955 by General Times Television Corporation, New 
Britain Broadcasting Company, Hampden-Hampshire 
Corporation and Springfield Television Broadcasting Cor- 
poration; a “Petition to Adopt Policy of Deintermixture 
or for Alternative Relief” filed on October 18, 1955, by 
the same four parties; “Opposition to Petition for Leave 
to File Additional Comments” filed on October 20, 1955 
by Travelers Broadcasting Service Corporation, “State- 
ment with Respect to Matters Not of Record” filed on 
October 28, 1955, by tle same four parties; and Petitions 
for Further Oral Argument filed on November 4, 1955 by 
General Times Television Corp., New Britain Broadeast- 
ing Co., Hampden-Hampshire Corp., Springfield Tele- 
vision Broadcasting Corp., and Channel 16 of Rhode 
Island, Ine.; and by Eastern Connecticut Broadcasting 
Company on November 9, 1955. 


(ec) Albany-Scheneetady-Troy, New York (Docket No. 
11238), 


This proceeding involves the request of Hudson Val- 
ley Broadeasting Company, Inc. WROW-TV), Albany, 
New York, for the assignment of Channel 10 to Vail Mills, 
New York, as a “drop-in” to bring a second VHF service 
to the Albany-Schenectady-Troy area, and the alternative 
request of Van Curler Broadcasting Company (WTRI), 
Albany for the elimination of the intermixture of com- 
mercial VHF and UHF assignments in the Tri-Cities 
area by shifting the educational reservation at Albany 
from Channel 17 to Channel 6 and by modifying General 
Electric Company’s authorization to operate Station 
WRGB on Channel 6 at Schenectady, New York, to specify 
operation on Channel 17. Other parties participating in 
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the proceeding include Greylock Broadcasting Company 
(WMGT), North Adams, Massachusetts; the General 
Electric Company (WRGB), Schenectady; Walter C. 
Neals, Albany, and the State Education Department of 
the University of the State of New York (WTVZ), 
Albany. In addition to the pleadings and material in 
the record of the proceeding when Oral Argument was 
heard on June 27-28, 1955, the Commission now has before 
it a “Petition to Adopt Policy of Deintermixture or for 
Alternative Relief” filed by Greylock Broadcasting Com- 
pany on October 18, 1955; a “Petition to Reopen Pro- 
ceedings” filed by Van Curler Broadeasting Corporation 
on October 25, 1955, an Opposition to the Van Curler 
petition filed on October 28, 1955, by Hudson Valley 
Broadcasting Company and a Petition for Further Oral 
Argument filed November 4, 1955 by Greylock Broad- 
casting Company. 


2. The petitioners in these proceedings are UHF broad- 


casters. With the execption of Hudson Valley, which 
requests the assignment of Channel 10 to Vuil Mills, the 
petitioners seek to deintermix the VHF and UHF assign- 
ments in their communities by eliminating VHF commer- 
cial channel assignments by reserving them for educational 
use, shifting them to another community, or by deleting 
them. The VHF channels which would be affected by 
the petitioners’ basic proposals, with the exception of 
Channel 6 in Schenectady on which Station WRGB is 
operating, have not yet been granted by the Commission. 
However, applications are pending for the VHF channels 
in the other four cases—Peoria, Evansville and Hatfield, 
Madison, and Hartford—and lengthy comparative hear- 
ings have been conducted to select the best qualified ap- 
plicant. Initial Decisions have been rendered by the 
Hearing Examiner in the Evansville, Peoria and Madison 
eases and Oral Argument has been heard by the Com- 
mission. In the Hartford case, an Initial Decision has 
been issued and Oral Argument is being awaited. In 


17a 


Hatfield, the hearing has been concluded and proposed 
findings have been filed, but an Initial Decision has not 
yet been issued. 


3. A grant of the deintermixture petitions in these 
proceedings would enable the UHF broadcasters to avoid 
competition from VHF stations in their own communities 
or immediate areas. In support of their proposals the 
petitioners cite the familiar difficulties which have been 
encountered by UHF broadcasters in competing with VHF. 
They urge that the opportunities for a full utilization of 
the locally assigned UHF channels will be substantially 
reduced by the advent of a local VHF station or, as in the 
ease of the Albany-Schenectady-Troy area, the continued 
operation of a VHF station already on the air. Referring 
to the experience of UHF broadcasters generally where 
UHF and VHF assignments are intermixed, the UHF 
broadcasters submit that deintermixture as proposed for 
their respective communities would insure a larger num- 
ber of local television services and a healthy, competitive 
television operation in their communities. 


4. It is necessary, however, not to lose sight of the 
fact that the communities involved in the instant proceed- 
ings represent only limited segments of the overall prob- 
lem, which is nationwide in scope. The five rule proceed- 
ings now under consideration were initiated in the hope 
that a detailed examination of the problem in the light of 
circumstances prevailing in these communities would pro- 
vide the basis on which the Commission could formulate 
policies, applicable generally in the effort to alleviate a 
nationwide problem.! In addition to the instant five cases, 
petitions had been submitted seeking similar action in ap- 


1In Our Notice of Further Rule Making (FCC 55-492) in 
Docket No. 11238, issued April 21, 1955, we explained that we were 
“attempting to arrive at a decision of future policy to be uni- 
formly followed, wherever possible, in the effectuation of our Allo- 
cation Table for a nationwide television system.”’ 
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proximately 15 other communities. But the scope of the 
problem does not end there. 


5. Careful review of the comments and data submitted 
in the instant proceedings has convinced us that it would 
not be useful to attempt to find solutions of lasting value 
within the relatively limited scope of the instant proceed- 
ings.2 Although they have shed helpful light on the 
problems associated with deintermixture, including the 
disposition of the channels sought to be removed, the 
question of “white areas” and others, it has become clear 
that these proceedings provide an inadequate basis for 
the formulation of policies which must take due account 
of the extensive and intricate interrelationships of all 
parts of the Table of Assignments. 


6. Petitioners seck alleviation of a nationwide problem 
by action directed toward their individual, local communi- 
ties. Whatever the merits of their contentions that local 
deintermixture would benefit the particular UHF opera- 
tors and their local communities, the Commission has 
serious doubts that the requested relief would be mean- 
ingful with respect to the general problem. It is noted 
that most of these petitions are directed toward those 


2On August 29, 1955, Monona Broadcasting Company and 
Bartell Television Corporation filed a petition requesting the Com- 
mission to take official notice, or to permit limited reopening of the 
record in the Madison proceeding to admit certain figures released 
in August 1955 by the United States Census Bureau. Radio 
Wisconsin, Ine. filed a response to this request. This data has been 
considered by the Commission. 

In the Evansville case, On the Air, Inc. moved to strike the com- 
ments of Mid-America Broadcasting Corporation, contending that 
it would be illegal for the Commission to adopt Mid- America’s 
proposal without further rule making. Owensboro On The Air, 
Inc. and Owensboro Publishing Company also moved to dismiss 
Mid-America’s comments. Mid-America filed a reply to these 
motions. Mid-America’s comments have been considered in the 
proceeding. 
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communities where both VHF channels and UHF are 
now allocated but where no VHF stations (or, in some 
instances not more than one) have commenced operation, 
apparently on the theory that deintermixture should be 
accomplished wherever VHF stations have not yet become 
so established that, in the view of petitioners, deintermix- 
ture is no longer feasible. In our opinion, if deintermix- 
ture, even on a partial basis, should finally be determined 
to be a useful method of resolving the overall problems, 
the particular communities for its application should not 
be selected merely because of the fortuitous circumstance 
of whether a VHF station has commenced operation in any 
particular community. Certainly there is nothing in the 
records before us which would lead us to conclude that 
the limited deintermixture here sought would provide any 
significant help in resolving the difficulties now confront- 
ing UHF broadcasters in other communities, or for that 
matter, whether the relief that might result in the areas 
directly involved, would materially strengthen UHF in 
general. There is little, if any, reason to believe, for in- 
stance, that the reassignment of channels as requested in 
the instant petitions, and in the other pending petitions 
seeking similar relief, would significantly stimulate the 
conversion of VHF receivers, the increased sale of com- 
bination UHF-VHF sets, the improvement of UHF 
transmitting and receiving equipment or the elimination 
of UHF and VHF equipment cost differentials. Moreover, 
apart from the question of whether deintermixture would 
provide lasting benefit to the specific communities in ques- 
tion here, it is not possible to ascertain on the basis of 
the instant rule making proceedings whether deintermix- 
ture on the basis proposed by petitioners would be con- 
sistent with measures which the Commission must con- 
sider in a separate rule making proceeding of much 
broader scope to cope with the nationwide problem. 


> 


7. The present system of intermixed channel assign- 
ments is basic to the structure of television allocations 
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established by the Sixth Report and Order. We believe 
that any modification of the Table of Assignments which 
would involve significant departures from this system of 
assignments requires a thorough reexamination of the 
entire television structure. The interrelationships between 
the particular circumstances in specific cases and the 
nationwide television system as a whole cannot be dis- 
regarded. In the Commission’s opinion, considerations of 
both fairness and practicability preclude an ad hoc 
approach such as that suggested by the petitioners in 
these proceedings. 


8. The Commission is convinced that if lasting solu- 
tions to the allocation problems now confronting the 
development of a nationwide competitive television service 
are to be found, the approach must be nationwide in scope. 
Accordingly, in order to facilitate the orderly examina- 
tion of a number of possible solutions, the Commission 
is instituting a general rule making proceeding. Only 
through such a general proceeding do we believe the Com- 
mission may thoroughly and effectively treat this matter. 
Accordingly, the Commission believes that the public 
interest would be best served by denying the instant re- 
quests for deintermixture. Petitioners will have the op- 
portunity of participating in the general rule making pro- 
ceedings and our denial of their petitions is without pre- 
judice to any action the Commission may take as a result 
of that proceeding. 


9. The Hudson Valley proposal presents a different 
problem. Hudson Valley requests the assignment of a 
new channel, Channel 10, to Vail Mills, a small community 
located in the Albany-Schenectady-Troy area, about 20 
miles northwest of Schenectady. The Hudson Valley pro- 
posal comports with the Commission’s present television 
allocation plan and rules. Unlike the proposals for de- 
intermixture, the petition to assign Channel 10 to Vail 
Mills is consistent with the rules and principles of our 
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present television allocations established in the Sixth 
Report and Order. Channel 10 would meet the present 
minimum spacing requirements and all other standards.3 
Until a decision has been reached on possible amendments 
to our present allocation, the Commission believes that it 
would not be justified in withholding action, pursuant to 
our present allocation plan and rules, that would bring 
additional television service to a significant number of 
people. Refusing to make use of this valuable VHF fre- 
quency as contemplated by the present rules would, we 
believe, be a waste of valuable spectrum space for which 
active demand is indicated. Channel 10 in Vail Mills will 
represent a second television service to an appreciable per- 
centage of families residing in the area, as well as a first 
service to a significant number of families. We do not 
believe that we would be justified in withholding this 
service, which can be afforded under our present rules 
even though we are presently considering possible amend- 
ments to our allocations. Accordingly, we are amending 
our rules to add the assignment of Channel 10 to Vail 
Mills. 


10. A number of parties have filed requests for addi- 
tional time for the filing of supplementary comments, or 
for the reopening of the record for the submission of 
additional material or for other relief. The submitted 
basis of these pleadings is that matters have been pre- 
sented to the Commission outside of the formal frame- 
work of comments and arguments provided for in the 
procedures governing consideration of the petitions and 
notices of proposed rule making. In short, an oppor- 
tunity to reply to this matter is requested. The material 
referred to related to possible national reallocation 


3It is noted that Vail Mills does not have a postoffice. A post- 
office, however, is not a prequisite to the assignment of a television 
channel. The postoffice is merely a convenient reference point; 
and the lack of a postoffice in a community does not bar an assign- 
ment. 
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or denying the particular petitions before us, except as 
part of such a nationwide approach. We have determined 
that the records now before us are inadequate to support 
a grant of the requested deintermixture because of their 
limited scope. We of course have knowledge, and should, 
of other and more general suggestions informally sub- 
mitted to us or before Congressional committees. Hav- 
ing decided upon these records that some approach other 
than piecemeal deintermixture must be followed, we will 
afford an opportunity for the formal submission of nation- 
wide solutions in the general rule making proceeding we 
are concurrently instituting. Whatever plans or solutions 
which may there be advanced by those persons who were 
not parties to the present proceedings will be considered 
in that proceeding, and an opportunity afforded for the 
submission of supporting or adverse comment. In view 
of our decision in the instant proceedings, and the fact 
that a new proceeding of wider seope will not be held, 


there is no point in reopening the present proceedings to 
insert comments, and replies thereto, whose function is 
to discuss nationwide plans and whose proper forum is 
the general rule making proceeding in which all inter- 
ested parties may participate. 


11. There are also pending in the Evansville case 
(Docket No. 11334) petitions filed on November 7, 1955, 
by Mid-America Broadcasting Corp. and Premier Tele- 
vision, Inc. and Ohio Valley Television Company, jointly, 
which request, inter alia, consolidation of the rule mak- 
ing proceeding concerning deintermixture in Evansville 
and Hatfield with the two adjudicatory proceedings in- 
stituted for the purpose of choosing among mutually ex- 
clusive applications for VHF Channels 7 and 9 assigned 
to those cities. The same petitions also request an amend- 
ment of the rules which would preclude action on applica- 
tions for construction permits for new television stations 
until after disposition of all pending petitions for rule 


23a 


making and rule making proceedings looking toward 
removal of the particular channel assignments applied 
for. The Commission does not believe that it would be 
desirable to confuse the rule making proceeding with 
questions of the comparative merits of mutually exclusive 
applications, which are at issue in the adjudicatory pro- 
ceedings. Moreover, it would serve no useful purpose to 
burden the rule making process by consolidating the two 
matters since, as we point out in paragraph 6 above, final 
decision on deintermixture of VHF and UHF channels in 
any community should not be governed by the existence 
or absence of a VHF station in the community. Nor does 
the Commission believe that it would serve the public 
interest to adopt the proposed amendment to the rules, 
which would be tantamount to a freeze on authorizations 
for new television stations. The Commission believes that 
it must retain the discretion to determine on a case-by- 
case basis when the public interest requires that it freeze 
its adjudicatory processes during the pendency of rule 
making. (See FCC v. WJR, The Goodwill Station, Inc., 
337 U. S. 265. The Commission is of the opinion that 
the procedural inflexibilities petitioners seek to introduce 
are neither necessary nor desirable. The petitions 
referred to at the beginning of this paragraph are, ac- 
cordingly, denied. The petitions for intervention in the 
adjudicatory proceedings, which were incorporated in the 
same documents with the foregoing requests, are not dis- 
posed of here. Various requests for stays in adjudicatory 
proceedings are also not disposed of here. 


12. Several additional petitions advert to the fact that 
Commissioner Mack was not yet a member of the Com- 
mission at the time the oral arguments were held in the 
instant proceedings and request further oral argument 
for the purpose of enabling Commissioner Mack to par- 
ticipate in these proceedings, and to afford an opportunity 
to present views on courses of action which petitioners 
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state were not contemplated at the time of the initial 
oral arguments. It should be recognized at the outset 
that there is no requirement of law that an oral argument 
be afforded in a rule making proceeding. FCC v. WJR, 
The Goodwill Station, Inc., et al, 337 U. S. 265. Darly 
News Television Company, 7 Pike & Fischer, R. R. 839. 
The Commission, within its discretion, heard oral argu- 
ments in these proceedings. However, we see no neces- 
sity for further argument. Petitioners’ reference to par- 
ticipation by Commissioner Mack erroneously presupposes 
that because he took office after the oral arguments were 
held, he is not qualified to participate in decisions adopted 
in these proceedings. In the Commission’s view, no such 
limitation affects the qualifications of a Commissioner to 
participate in these proceedings. The full record in the 
proceedings, including the transcript of the oral argu- 
ments, has been available to Commissioner Mack; and he 
has read the transcript. There is no bar to participation 


by a Commissioner who takes office after an oral argu- 
ment if the Commissioner has read the transcript of the 
argument. See Eastland Co. v. FCC, 92 F.2d 467, cert. 
den., 302 U. S. 735. The petitions requesting further oral 
argument in these proceedings are accordingly denied. 


13. Authority for the adoption of the amendment here- 
in is contained in Scctions 4 (i), 301, 303 (c), (d), (f) 
and (r), and 307 (b) of the Communications Act of 1934, 
as amended. 


14. In view of the foregoing, 1r 1s orDERED, That the 
foregoing petitions for deintermixture listed in paragraph 
1 above, AKE DENIED. 


15. Iv is FURTHER orpERED, That, effective December 
16, 1955, the Table of Assignments contained in Section 
3.606 of the Commission’s Rules and Regulations 1s 
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AMENDED insofar as the city named is concerned as fol- 
lows: 
City Channel 


Vail Mills, N. Y. 10- 


FEDERAL COMMUNICATIONS 
COMMISSION 


Mary Jane Morris 
Secretary 


Adopted: November 10, 1955 
Released: November 10, 1955 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


1. Whether the Board’s order of December 15, 1960, 
establishes and orders enforced a just and reasonable 
regulation or practice in accordance with the provisions 
of Section 17, Shipping Act, 1916. 

2. Whether the Board’s order constitutes a taking of 
petitioners’ property without due process of law. 

3. Whether the Board’s order satisfies all legal require- 
ments as to form and procedure pursuant to the Admin- 
istrative Procedure Act. 

4. Whether the Board’s order is clear, certain, and un- 
ambiguous in its application to strikes of longshore labor 
in the Port of New York. 
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STATUTES INVOLVED 
Section 17, Shipping Act, 1916, 46 U.S.C. § 816 


That no common carrier by water in foreign commerce 
shall demand, charge, or collect any rate, fare, or 
charge which is unjustly discriminatory between ship- 
pers or ports, or unjustly prejudicial to exporters of 
the United States as compared with their foreign com- 
petitors. Whenever the board finds that any such rate, 
fare, or charge is demanded, charged, or collected it 
may alter the same to the extent necesary to correct 
such unjust discrimination or prejudice and make an 
order that the carrier shall discontinue demanding, 
charging, or collecting any such unjustly discrimina- 
tory or prejudicial rate, fare, or charge. 

Every such carrier and every other person subject to 
this act shall establish, observe, and enforee just and 
reasonable regulations and practices relating to or 
connected with the receiving, handling, storing, or de- 
livering of property. Whenever the board finds that 
any such regulation or practice is unjust or unreason- 
able it may determine, prescribe, and order enforeed 
a just and reasonable regulation or practice. 


Section 4, Administrative Procedure Act, 5 U.S.C. § 1003 
Rule Making 


Sec. 4. Except to the extent that there is involved 


(1) any military, naval, or foreign affairs function 
of the United States or (2) any matter relating to 
agency management or personnel or to public prop- 
erty, loans, grants, benefits, or contracts— 


(a) Notice, Pusiication anp ConTents.—General 
notice of proposed rule making shall be published 
in the Federal Register (unless all persons subject 
thereto are named and either personally served or 
otherwise have actual notice thereof in accordance 
with law) and shall include (1) a statement of 
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the time, place, and nature of public rule making 
proceedings; (2) reference to the authority under 
which the rule is proposed; and (3) either the 
terms or substance of the proposed rule or a descrip- 
tion of the subjects and issues involved. Except where 
notice or hearing is required by statute, this subsection 
shall not apply to interpretative rules, general state- 
ments of policy, rules of agency organization, pro- 
cedure, or practice, or in any situation in which the 
agency for good cause finds (and incorporates the find- 
ing and a brief statement of the reasons therefor in the 
rules issued) that notice and public procedure thereon 
are impracticable, unnecessary, or contrary to the 
public interest. 

(b) Procepures.—After notice required by this sec- 
tion, the agency shall afford interested persons an 
opportunity to participate in the rule making through 
submission of written data, views, or arguments with 
or without opportunity to present the same orally in 
any manner; and, after consideration of all relevant 


matter presented, the agency shall incorporate in any 
rules adopted a concise general statement of their basis 
and purpose. Where rules are required by statute to 
be made on the record after opportunity for an agency 
hearing, the requirements of sections 1006 and 1007 of 
this title shall apply in place of the provisions of this 
subsection. 


(c) Tre or Pustication or Service or RvuLes.— 
The required publication or service of any substantive 
rule (other than one granting or recognizing exemp- 
tion or relieving restriction or interpretative rules 
and statements of policy) shall be made not less than 
thirty days prior to the effective date thereof except 
as otherwise provided by the agency upon good cause 
found and published with the rule. 

(d) Prtirions.—Every agency shall accord any in- 
terested person the right to petition for the issuance, 
amendment, or repeal of a rule. 


IN THE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,198 


AMERICAN PRESIDENT Lines, Lrp., ET AL., PETITIONERS, 
v. 


Unrrep States oF AMERICA AND FEepERaL Maritime Boarp, 
RESPONDENTS 


On Petition for Review of an Order of The Federal Maritime 
Commission 


BRIEF FOR RESPONDENTS, UNITED STATES OF AMERICA 
AND FEDERAL MARITIME COMMISSION 


COUNTERSTATEMENT OF THE CASE 


This is a suit for review of an interpretative rule entered 
by the Federal Martime Board on December 15, 1960. The 
petitioners are ocean carriers, who operate pier and other 
terminal facilities at the Port of New York, and who are 
affected by the interpretation. The Federal Maritime Com- 
mission has recently sueceeded to the Board’s powers and 
duties. The Commission and its predecessors are referred 
to herein as ‘‘the Commission’’.* 


1By Reorganization Plan No. 7 of 1961, the Federal Maritime 
Commission succeeded to the powers and duties of the Federal 
Maritime Board on August 12, 1961. Petitioners, however, have 
filed no motion for appropriate amendment of their petition. 


(1) 
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The rule under review was adopted in order to clarify 
rules first promulgated by the Commission in 1948, in a 
rulemaking proceeding (Docket No. 659) under the au- 
thority vested in the Commission by Section 17 and 22 of 
the Shipping Act, 1916, 46 U.S.C. Sections 816 and 821. 

Docket No. 659 was instituted by order of May 29, 1947, 
as an investigation and rulemaking proceeding relating to 
the receiving, storing, and handling of cargo imported into 
the Port of New York. The ‘‘Notice of Hearing on Pro- 
posed Rule Making”’ in the Federal Register (12 F.R. 3754) 
recited that ‘‘The Commission desires to receive evidence 
of conditions in the port relevant to [free time and demur- 
rage practices] for use in determining what action, if any, 
is required to assure the establishment, observance, and 
enforcement of just and reasonable regulations and prac- 
tices.””, The Commission invited testimony on the ques- 
tions of what period would constitute just and reasonable 
free time, and of what regulations would be just and rea- 
sonable with respect to the payment of demurrage. 

Free time is the period granted without extra charge by 
water carriers to consignees for the removal of import 
cargo from the pier after its discharge from vessel. De- 
murrage is the fee assessed after the expiration of free 
time with respect to cargo which the consignee has failed 
to remove from the pier or adjacent storage areas during 
free time. At the Port of New York, demurrage rates in- 
crease periodically as to each lot of cargo which is left on 
the pier. As an illustration, under petitioners’ Terminal 
Tariff No. 3 (J.A. 42), the so-called ‘“‘first period de- 
murrage”’ is applicable for the first five days following the 
expiration of free time, and is considered to be nothing 
more than a compensatory payment to the carrier for the 
terminal space occupied by the cargo. ‘‘Second-period’”’ 
demurrage applies for the next five days. This fee is 
double the first-period demurrage fee, and includes (in 
addition to the compensation for occupancy of terminal 
space) a penalty factor designed to encourage importers 
to remove their cargo from the terminal space so as not 
to obstruct the flow of import cargoes. There is finally a 
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‘third period’’ demurrage for each succeeding five-day 
period after the expiration of second-period demurrage. 
The third-period demurrage fee is quadruple the first- 
period fee. 

At the hearings which were held in Docket No. 659, a 
number of interests participated, including shippers and 
consignees of cargo, motor carriers engaged in pickup and 
delivery service to and from the pier, the New York and 
other port authorities, trade associations and chambers 
of commerce, and steamship lines. A large evidentiary 
record was adduced, briefs were received from the parties, 
and an Examiner’s decision rendered. On exceptions, the 
matter was argued before and decided by the Commission. 

The Commission rendered a discursive opinion,? and 
therewith promulgated concise rules designed to implement 
the Commission’s decision. 

These rules were designated as General Order 69, and 
published in the Code of Federal Regulations at 46 C.F.R., 
Part 226. They are as follows: 


‘‘Part 226—Free Time and Demurrage Charges on 
Import Property Applicable to All Common Carriers 
by Water. 


“¢§296.1. Free time and demurrage charges at the 
Port of New York. (a) Free time of five days (ex- 
clusive of Saturdays, Sundays, and legal holidays), 
computed from the start of business on the first day 
after complete discharge of the vessel, is adequate 
free time on import property at New York under pres- 
ent conditions. 

‘<(b) Free time on import property at New York 
shall not be less than five days, except on property of 
such a special nature as to require earlier removal 
because of local ordinances or other governmental 
regulations, or because piers are not equipped to care 
for such property for such period, or except as the 
Board may hereafter direct. 


2Docket No. 659, Free Time and Demurrage 
York, 3 USMC. 89-110 (October 19, 1948). (J. A. 66-93) 


harges at New 
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‘*(c) Where a carrier is for any reason unable, or 
refuses, to tender cargo for delivery, free time must 
be extended for a period equal to the duration of the 
carrier’s disability or refusal. 

“(d) Where a consignee is prevented from remov- 
ing his cargo by factors beyond his control (such as, 
but not limited to, trucking strikes or weather condi- 
tions) which affect an entire port area or a substantial 
portion thereof, carriers shall (after expiration of free 
time) assess demurrage against imports at the rate 
applicable to the first demurrage period, for such time 
as the inability to remove the cargo may continue. 
Every departure from the regular demurrage charges 
shall be reported to the Board. 

“*(e) The Board makes no finding approving or dis- 
approving demurrage rates presently effective as to 
import property at the port of New York. 

““(Sec. 17, 39 Stat. 734, as amended; 46 U.S.C. 816) 
[G.O. 69, 13 F.R. 6538, Nov. 5, 1948, as amended by 
Amdt. 1, 14 F.R. 2044, Apr. 26, 1949]”’ 


Some years after this order was promulgated, a dispute 
arose between certain carriers and consignees as to its 
application to the strikes of longshoremen which occurred 
from November 15 to November 25, 1956, and from Febru- 
ary 12 to February 14, 1957. The flow of import cargo 
at the Port of New York was completely interrupted by 
these strikes. 


At this point, it is appropriate to describe briefly cargo 
discharge procedures at the Port of New York® At the 
Port of New York, carriers of incoming cargo have the 
duty to unload the cargo, place it on the dock, segregate 
the various shipments by mark and count, and remove the 
cargo from under the ship’s tackle to a safe place of 
storage until the consignee calls for his property. The 


*The cargo discharge procedures described herein are matters 
of general knowledge in the Port of New York. This description 
is in general agreement with that given by petitioners at pp. 13-15 
of petitioners’ brief. 
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unloading of the vessel is performed by laborers called 
““stevedores’’; the handling of the cargo on the dock is 
performed by ‘‘longshoremen’’. 

To accomplish these various facets of its duty to ‘‘de- 
liver’’ the cargo to the consignee, the carrier must own or 
lease, or have available to it the use of, a terminal facility 
(including a dock at which the ship ties up, as well as 
adjacent sheds and other storage areas or facilities on 
which the cargoes may be deposited), and must employ 
stevedore and longshore labor. In the case of a ‘‘few”’ 
(Pet. Br., p. 14) of the petitioner carriers, the carrier 
itself owns or leases the terminal facility, and directly or 
through subsidiary corporations hires its own stevedores 
and longshoremen. In other cases, the carrier contracts 
with an independently owned ‘‘terminal operator’? for use 
of the latter’s terminal facilities, and may contract with a 
“‘stevedore company’’, or with the terminal operator, so 
that the latter will furnish to the carrier the stevedore 
and longshore labor which it needs. In either event, the 
carrier is itself required to maintain, or to hire, the neces- 
sary terminal facilities, services, and labor which are 
necessarily involved in delivering the cargo to the con- 
signee. 

In the ocean freight, the carrier has received payment 
for its services in transporting as well as delivering the 
cargo. This payment includes compensation for storing 
the cargo on the terminal for the five-day free time period. 
After free time has expired, as has been noted, a storage 
fee called demurrage is imposed for any additional periods 
during which the cargo is stored on the terminal. 

When a longshore strike occurs, the cargo is immobilized 
on the piers. It becomes inaccessible to the consignee be- 
cause there is no longshore labor available to bring the 
cargo from its place of storage to a place where it can be 
loaded onto the consignee’s trucks; and, because all truck- 
loading at the Port of New York is controlled and per- 
formed by the longshoremen, it could not be loaded onto 
the consignee’s truck, even if the truck could be driven 
directly to the cargo’s place of storage. 
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Longshore wages at the Port of New York are negoti- 
ated between the longshore union (the I.L.A.) and the New 
York Shipping Association, an industry group composed 
of the carriers (including petitioners) and the terminal 
and stevedore companies which serve the carriers. Long- 
shore strikes involving disputes over wages or other work- 
ing conditions are directed against the carriers and termi- 
nal and stevedore companies which serve the carriers, and 
not against the consignees. 

Although General Order 69 provided for cases where 
the carrier is ‘‘for any reason’’ unable, or refuses, to 
tender cargo for delivery, and required the carrier to ex- 
tend additional free time pro tanto (General Order 69, 
Subsection (c) ), some carriers took the position in con- 
nection with the longshore strikes in November 1956 and 
February 1957 that this provision applied only where their 
disability occurred before expiration of the free time period. 
They contended that instead subsection (d) of the Order 
was applicable. Subsection (d) stated that if, after the 
expiration of free time, a consignee was prevented from 
removing cargo by factors beyond his control (such as, 
but not limited to, trucking strikes or weather conditions), 
first-period demurrage would be due. 

Since consignees and importers disputed the carriers’ 
position, the carriers addressed inquiries to the Commis- 
sion’s Office of Regulation, which advised them (and also 
consignees and importers who wrote in) that the Office of 
Regulation interpreted General Order 69 to mean that no 
demurrage could be charged with respect to cargoes ren- 
dered inaccessible by the longshore strikes. This interpre- 
tation was based on the view that longshoremen are em- 
ployees of the carriers, and on the Commission’s opinion 
in the Free Time and Demurrage case, supra, which stated 
in pertinent part (3 U.S.M.C., at p. 109): 


“‘The carriers are, of course, precluded from assess- 
ing any demurrage whatever when, because of strikes 
of their own personnel, or for any other reason, they 
are unable, or refuse, to tender cargo for delivery.”” 
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Dissatisfied with this advice, the petitioners filed a Peti- 
tion (J.A. 1) dated April 4, 1957, with the Commission, 
seeking a declaratory order interpreting the applicability 
of General Order 69 to the longshore strike situation. In 
response thereto the Commission, on July 9, 1959, pub- 
lished a ‘‘Notice of Proposed Declaratory Order and of 
Proposed Rule Making’’ (Docket No. 859) in the Federal 
Register (24 F.R. 5973) (J.A. 16). 

The Notice recited that controversy had arisen as to the 
application of General Order 69, and ordered that ‘‘the 
[Commission] institute a proceeding for interpretation of 
the applicability of the decision and order in Docket No. 
659, General Order No. 69 (46 C.F.R. Part 226), and to 
consider modification thereof, in the circumstances set 
forth above . . .”’ with respect to particular issues specified 
in the Notice. 

The Notice invited all interested parties to file within 
60 days such written arguments as they desired the Com- 
mission to consider in the determination of the stated 
issues. The petitioners, pursuant to such invitation, filed 
a brief (J.A. 17), and an accompanying affidavit of 
James A. Dennean (J.A. 36), Chairman of the Storage 
Agreement Section of the parties to F.M.B. Agreement No. 
6015* (approved under Section 15 of the Shipping Act, 
1916, 46 U.S.C. 814), whose members are the instant peti- 
tioners. 


+The brief and affidavit were filed after the deadline anounced 
in the Notice, and were accompanied by a motion for leave to 
file late. The motion was granted by the Commission. 
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On December 15, 1960, following due consideration of the 
arguments which had been submitted, the Commission en- 
tered the following order: 


**ORDER 


‘‘At a Session of the Federal Maritime Board held at its 
Office in Washington, D. C., on the 15th day of December 
1960. 


Docker No. 859 


Free Time anp DemurraGe Cuarces—New York 


‘‘Notice of this proceeding for interpretation of the ap- 
plicability of the decision and order in Docket No. 639, 
General Order No. 69 (46 CFR 226) and to consider modi- 
fication thereof in stated circumstances, having been pub- 
lished in the Federal Register of July 25, 1959 (24 F.R. 
5973) ; and comments from interested parties having been 
received and considered; and good cause appearing: 


“‘Ir 1s Orperep that General Order No. 69 (46 CFR 226) 
is interpreted to bar common carriers by water from assess- 
ing demurrage or storage charges against import property 

_at New York for any period during which they are unable 
to deliver such property because of a strike by longshore- 
men, regardless of whether the cargo has been made avail- 
able for delivery during the entire prescribed period of 
free time. 


““By the Board. 


/signed/ THomas Lust, 
Secretary’’. 


With slight changes not affecting the substance of the 
interpretation, it was subsequently published in the Fed- 
eral Register as an additional subsection of General Order 
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69 (46 C.F.R. Part 226, Subsec. 2). The published version 
was as follows: 


“‘Docket No. 859; General Order 69, Amdt. 2) 


‘<Parr 226—F REE TIME AND DEMURRAGE CHARGES ON Import 
Property APPLICABLE TO ALL ComMMON CARRIERS BY WATER 


“Interpretation and Discontinuance of Rule Making Pro- 
cedure 


“‘The procedure instituted by notice of proposed rule 
making in the above subject matter under Docket No. 859, 
which appeared in the Freperau Recister issue of July 25, 
1959 (24 F.R. 5973), is hereby discontinued. 

‘“‘Part 226 is hereby amended by adding the following 
new section and center heading: 


‘Interpretation 


‘¢§226.2 Applicability of decision and order. 


‘This part is interpreted by the Federal Maritime Board 
to bar common carriers by water from assessing demurrage 
or storage charges against import property at New York 
for any period during which they are unable to deliver such 
property because of a strike by longshoremen, regardless 
of whether the cargo has been made available for delivery 
during the entire prescribed period of free time. 


“‘By order of the Federal Maritime Board. 
‘“‘Dated: December 15, 1960. 
“«(Sec. 204, 49 Stat. 1987, as amended; 46 U.S.C. 1114) 


““THomas List, 
Secretary. 


““TF.R. Doe. 60-11930; Filed, Dee. 23, 1960; 8:47 a.m.]’’ 


It is this interpretation which is under review in the 
instant case. 
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SUMMARY OF ARGUMENT 


1. The order is just and reasonable and within the statu- 
tory authority of the Federal Maritime Commission. Gen- 
eral Order 69, promulgated pursuant to Section 17 of the 
Shipping Act, 1916, made a just and reasonable disposi- 
tion of the respective rights and obligations of consignees 
and carriers of import cargoes. In the event of delay in 
removal of cargo caused by special circumstances, such as 
work stoppages, the Commission set forth equitable regu- 
lations so that the burden of such delay should fall on the 
party primarily responsible. 

The Commission’s interpretation of General Order 69 
deals with a situation involving two separate interests—the 
carrier and the consignee—neither of whom is at fault in 
the ordinary sense of the word. Neither can remove cargo 
from the pier during a longshore strike. Thus, while the 
equities are apparently in close balance, upon analysis of 
the respective positions it becomes plain that the Commis- 
sion rule has laid the burden of longshore strikes on the 
proper side of the controversy. This is because the con- 
signee has no responsibility and no control whatsoever over 
labor disputes with longshoremen, while the carrier has 
some degree of control and responsibility. The carrier is 
substantially implicated in the eruption of longshoremen 
strikes and has a significant degree of responsibility with 
respect to longshore activity. The carrier has a legal duty 
to hold the cargo and tender the same to the consignee 
when he calls for it, and must provide longshore labor to 
effectuate delivery. As petitioners themselves concede, a 
longshore strike occurring before the expiration of free 
time constitutes an inability on the part of the carrier to 
deliver the cargo to the consignee. It is, of course, just as 
much an inability on the part of the carrier if the longshore 
strike occurs after the expiration of free time. In either 
case, the carrier is unable to fulfill its obligation. 

The consignee’s failure to remove cargo during free time 
does not constitute delinquency. There are many reasons 
why a consignee might have been unable or unwilling to re- 
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move cargo during free time. Under petitioners’ tariff, the 
consignee is offered an economic choice of removing cargo 
during free time without incurring demurrage expense, or 
removing the cargo at some time after the expiration of 
free time at the price of paying demurrage. This simple 
economic choice imputes no fault to the consignee. 

Petitioners’ tariff provides that, with respect to cargo 
which has not been removed during free time, the carrier 
has the option of placing such cargo in public storage at 
the risk and expense of the consignee, and that such ex- 
penses, together with any demurrage which may have 
accrued prior to removal, shall be a lien on the cargo. 
Just as the consignee exercises an economic choice, so, 
too, does the carrier choose between removing the cargo 
after the expiration of free time and thus clearing the 
space occupied by such cargo, or permitting the cargo to 
remain and earning therefrom demurrage revenue. 

The Commission’s interpretation does not encourage 
consignees to store property on the piers, nor does it afford 
them the ‘‘benefit’”’ of free storage. It is absurd to suppose 
that consignees will leave cargo on the piers in the hope 
that there may be a longshore strike. Such strike de- 
prives the consignee of access to his property and hazards 
his opportunity to make a profitable sale. 

The Commission’s interpretation imposes no great eco- 
nomic burden on petitioners, since the terminals cannot 
be profitably employed during a longshore strike. 

The interpretation under review is wholly consistent 
with the earlier rules. It is well-settled that an adminis- 
trative agency’s interpretation of its own regulations is 
of controlling weight unless patently inconsistent or er- 
roneous. 

The interpretation is not violative of the Fifth Amend- 
ment of the Constitution, since it is an entirely reasonable 
and equitable placement of economic responsibility on the 
earriers—who directly or indirectly employ the longshore- 
men—rather than on the consignees who have no relation- 
ship with the striking longshoremen. 


The Commission’s interpretation is definite and certain, 
for it applies without exception to strikes which affect 
a local or general area within the Port of New York. 
Although the Commission raised the question in its Notice 
of Proposed Rule Making whether a distinction should be 
made between general and local strikes, it clearly answered 
the question in the interpretative rule which emerged by 
making such rule applicable across-the-board to both gen- 
eral and local strikes. Petitioners themselves contended 
for the elimination of any distinction between local and 
general strikes. 

ICC decisions cited by petitioners are not in point. Such 
decisions as are applicable to rail ear demurrage deal with 
a subject matter very distinct from wharf demurrage. But 
even the ICC cases dealing with wharf demurrage, and 
cited by petitioners, are distinguishable on their facts from 
the instant case. If uncritically followed in the instant 
situation, the ICC cases would lead to a plainly inequitable 
result. 


2. The Order satisfies all legal requirements as to form 
and procedure. The rule under review interprets General 
Order No. 69, which was entered after full evidentiary 
proceedings, and accompanied by a discursive opinion 
explicitly stating the reasons, basis, and purpose of the 
rules then adopted. Free Time & Demurrage—New York. 
3 U.S.M.C. 89 (1948). The present interpretation of these 
rules does not need to be supported by a superfluous re- 
iteration of what was already well known to petitioners. 

That the rule was an ‘‘interpretative rule’’ is amply 
plain. It created no new principles, but merely interpreted 
or explained principles already promulgated. It falls pre- 
cisely within the definition of interpretative rule employed 
by this Court in Gibson Wine Co. v. Snyder, 90 App. D.C. 
135, 137, 194 F. 2d 329, 331 (1952). 

The very language of the order indicates that the Com- 
mission intended to issue an interpretative rule. The peti- 
tioners, themselves, as well, regarded the rule to be in- 
terpretative, at least before they filed the instant law suit. 
In their Petition for a Declaratory Order, which began 
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the Commission proceedings culminating in the rule under 
review, the petitioners urged that ‘‘this Board should 
issue a declaratory order construing the following pro- 
visions [General Order 69 (c) and (d)] with respect to 
demurrage cargo immobilized by a longshore strike.’’ To 
construe is to interpret. 

The Administrative Procedure Act’s requirement of a 
“‘concise statement of basis and purpose’’ has been fully 
met. The instant rule was an interpretation of earlier 
rules which were themselves fully supported by a lengthy 
and explicit opinion stating the basis and purpose of the 
rules. No repetitive statement is necessary. Similarly, 
clear and complete findings that petitioners’ practices were 
unjust and unreasonable appear in the opinion accompany- 
ing the original adoption of General Order No. 69. The 
same findings are good and sufficient support for the in- 
stant interpretation of General Order No. 69. 


3. Finally, the judgment of an expert administrative body 
vested by Congress with discretion in its determinations is 
controlling on a reviewing court unless it is not based on 
substantial evidence or is arbitrary as a matter of law. 

The Court should not substitute its discretion for that 
of the agency and the latter’s judgment is nevertheless 
controlling even if the Court would have arrived at a dif- 
ferent conclusion on the same record. Security Adminis- 
trator v. Quaker Oats Co., 318 U.S. 218, 227, 228 (1943). 


ARGUMENT 


1. The Order is Just and Reasonable and Within the Statutory 
Authority of the Federal Maritime Commission. 


A. The Commission’s Interpretation is Just and 
Reasonable 


Under Section 17 of the Shipping Act, 1916, 46 U.S.C. 
sec. 816, the Commission has the express authority to 
promulgate and enforce rules and regulations relating to 
the receiving, handling, storing, or delivering of property 
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by common carriers and terminal operators. Section 17 
states that: 


“Every [common carrier by water in foreign com- 
merce] and every other person subject to this act 
[including persons carrying on the business of furnish- 
ing wharfage, dock, warehouse or other facilities in 
connection with a common carrier by water] shall es- 
tablish, observe, and enforce just and reasonable regu- 
lations and practices relating to or connected with the 
receiving, handling, storing, or delivering of property. 
Whenever the board finds that any such regulation or 
practice is unjust or unreasonable it may determine, 
prescribe, and order enforced a just and reasonable 
regulation or practice.”’ 


General Order 69 was promulgated in 1948 following 
extensive evidentiary hearings and argument by all inter- 
ested parties in Docket No. 659. It was a rulemaking pro- 
ceeding, brought under the authority vested in the Com- 
mission by Section 17. The Commission found certain 
practices to be unjust and unreasonable, and it prescribed 
just and reasonable regulations relating to the receiving, 
handling, storing, and delivering of property. 

General Order 69 made a just and reasonable disposi- 
tion of the respective rights and obilgations of consignees 
and carriers of import cargoes. It established as reason- 
able a five-day free time period for consignees to pick up 
the cargo from the piers after discharge from the vessel. 
At the same time, it recognized the right of the carriers 
thereafter to assess demurrage charges for storing the 
property during additional five-day periods. And it took 
cognizance of work stoppages and other special situations 
when no demurrage, or at most only first period demur- 
rage, should apply. 

Thus, as to the carriers’ duties, subsection (c) provided 
as follows: 


““(c) Where a carrier is for any reason unable, or 
refuses, to tender cargo for delivery, free time must 


15 


be extended for a period equal to the duration of the 
carrier’s disability or refusal.’’ 


This subsection dealt with cases where the carrier was un- 
able, or refused, to tender cargo for delivery, and it pro- 
tected the consignee from any liability for demurrage in 
such cases, 

On the other hand, subsection (d) provided as follows: 


“*(d) Where a consignee is prevented from remov- 
ing his cargo by factors beyond his control (such as, 
but not limited to, trucking strikes or weather condi- 
tions) which affect an entire port area or a substantial 
portion thereof, carriers shall (after expiration of free 
time) assess demurrage against imports at the rate 
applicable to the first demurrage period, for such time 
as the inability to remove the cargo may continue. 
Every departure from the regular demurrage charges 
shall be reported to the board.’’ 


This subsection dealt with cases where the consignee was 
unable to remove the cargo for reasons other than the 
earrier’s disability or refusal, and made him liable for 
first-period demurrage whenever such circumstances oc- 
curred after free time had expired. 

General Order 69 covered the situation which resulted 
from the 1956-57 longshore strikes and precluded the as- 
sessment of demurrage. Even though it did not expressly 
mention strikes of seafaring, longshore and other carrier- 
connected personnel, it did provide for carrier disability 
to deliver ‘‘for any reason’’ and the underlying Commis- 
sion opinion made clear that this encompassed ‘strikes of 
their own [carrier] personnel’’ (3 U.S.M.C. 89, 109). The 
petitioners, however, persisted in a contrary view and 
applied to the Commission for an interpretation of General 
Order 69 conforming thereto. The subsequent proceedings 
culminated with the entry of an interpretative rule by the 
Commission, rejecting petitioners’ position as regards 
longshore strikes, as follows: 


‘*Ir 1s OrperED that General Order No. 69 (46 CFR 
226) is interpreted to bar common carriers by water 
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from assessing demurrage or storage charges against 
import property at New York for any period during 
which they are unable to deliver such property be- 
cause of a strike by longshoremen, regardless of 
whether the cargo has been made available for de- 
livery during the entire prescribed period of free 
time.’’ 


The gist of the interpretative rule is that the carrier is 
required to extend free time—i.e., to grant free storaze— 
for the period during which the carrier is unable to deliver 
the consignee’s property by reason of a longshore strike. 

While petitioners argue that this interpretation is in- 
equitable and arbitrary, they are unable to muster any 
logical basis for shifting the burden of a longshore strike 
over to the innocent consignee. The Commission’s in- 
terpretation deals with a situation involving two separate 
interests—the carriers and the consignee—neither of whom 
can remove cargo from the pier in the event of a longshore 
strike. If the carrier is allowed to assess demurrage, he 
is exacting storage charges from a party who is unable to 
relieve himself of a burden growing daily during the period 
of strike, through no fault of his own. On the other hand, 
while the carrier may not be at ‘‘fault’’, in the ordinary 
sense of the word, when a longshore strike occurs, it cer- 
tainly has a degree of responsibility in the circumstances 
while the consignee has none whatever. In view of this, 
it becomes quite plain that the Commission’s interpreta- 
tion is reasonable and equitable, and that the opposite result 
sought by the petitioners would in fact be unreasonable 
and inequitable. 


B. Longshoremen Should be Considered to be Employees 
of the Carrier. 


Petitioners strive to convey the impression that the long- 
shoremen are wholly independent of the carriers, but the 
fact is that there is a significant connection between them. 
At the Port of New York, the petitioner carriers have the 
obligations to provide both the physical facility and the 
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longshore labor involved in discharging import cargo from 
the ship, to deposit it in a safe place until the consignee 
ealls for it, and to deliver it to the consignee when the 
latter calls for it at the terminal.® The actual cargo handling 
entailed in moving it from ship’s tackle to its place of 
storage in the terminal premises, and in bringing it from 
such place of storage to the place where it can be loaded 
on to the consignee’s trucks, is performed by the longshore- 
men. The carrier receives payment for all of these services 
in the freight rate which it collects from the shipper or 
consignee. The consignee is allowed five days of free 
storage—free time—during which he may get the cargo. 
This much storage time has been paid for in the carrier’s 
ocean freight, and no additional charge is imposed by the 
carrier for storage up to five days. But for any longer 
period of storage, the additional charge of demurrage is 
imposed. It is the carrier, and not any third party terminal 
operator or stevedore company, which imposes and col- 
leets these charges from the consignee. 

The petitioner carriers themselves establish and publish 
the rates that apply to the terminal services which they 
offer in connection with their carriage of goods. Peti- 
tioners’ Terminal Tariff No. 3 (J.A. 42), the tariff ap- 
plicable to the situations affected by the Board’s rule, 
specifies what storage periods and facilities will be af- 
forded by the carriers, and what demurrage charges will 
be collected by the carriers. The carriers publicly hold 
themselves out as purveyors of the terminal services, just 
as they hold themselves out as purveyors of the ocean 
transportation to which the terminal services are a neces- 
sary adjunct. 

It is the carrier, in short, who has a legal duty to hold 
the cargo and tender the same to the consignee when he 
calls for it. To carry out this responsibility, the carrier 
must either own or lease terminal facilities, and either 
directly employ its own longshore labor or hire an inde- 


5 This was. and still is, the dutv of the carrier at common law. 
The Eddy, 5 Wall. 481, 72 U.S. 481 (1866); The Titania, 131 F. 
229 (2 Cir., 1904). 
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pendent contractor or agent (a ‘‘stevedore company’’) to 
furnish such longshore labor. 

Curiously enough, petitioners concede (Pet. Br., p. 6) and 
provide in their Tariff No. 3 (J.A. 42), that if, before the 
expiration of free time, the ‘‘carrier should be unable for 
any reason [including a longshore strike] to make avail- 
able to the consignee such cargo or portion thereof, the 
free time shall be extended for a period equal to the dura- 
tion of the carrier’s inability to deliver.’? But if a long- 
shore strike during free time constitutes a ‘‘carrier’s in- 
ability to deliver’’, a longshore strike after free time is 
similarly a ‘‘carrier’s inability to deliver.’? The carrier’s 
responsibility for its longshoremen’s work stoppages dur- 
ing free time cannot shift over to the consignee merely 
because free time has expired. A longshore strike has the 
same effect whether or not free time has expired—in either 
case, the carrier (or its agent, the terminal company) is 
unable to fulfill its obligation to surrender the cargo to the 
consignee on demand. Longshoremen cannot be the em- 
ployees of carriers only up to the expiration of free time, 


and thereafter become the employees of the consignee. 
Thus, the carrier has a measure of responsibility, direct 

or indirect, but the consignee has no responsibility and no 

control whatsoever over the longshore labor disputes. 


C. The Consignee’s Failure to Remove Cargo During Free 
Time Does Not Constitute an Economic Delinquency. 


There is no merit to the petitioners’ argument that, hav- 
ing had five days of free time, the consignee must bear the 
risk of any subsequent longshoremen’s strike. To support 
this argument, petitioners assert that the Commission’s 
interpretation discriminates in favor of those consignees 
who fail to remove their cargo during the free time period 
and ‘‘will encourage consignees to . . . store property on 
the piers . .. whenever strikes of longshore labor threaten.’’ 
(Pet. Br., p. 43) The argument is absurd. Business is 
not, and cannot be, conducted by any consignee in such 
fashion that he refrains from removing his cargo during 
free time in the hope that there may be a longshore strike 
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and that he will thereby enjoy the ‘‘benefit’’ of free stor- 
age. And it is scarcely a ‘‘benefit’’ to the consignee to have 
his cargo immobilized. A longshore strike renders the 
cargo inaccessible to the consignee and throws into hazard 
the opportunity for the consignee to make a profitable sale. 
It simply makes no sense to say that consignees who have 
failed to remove cargo during free time thereby ‘‘deserve”’ 
to pay demurrage during longshore strikes. It is true, 
of course, that during the second and subsequent demur- 
rage periods, a penalty factor is added to the demurrage 
charge which is designed to induce removal of the cargo. 
Normally, cargo is picked up before the commencement of 
the penalty periods. But even in those instances where this 
has not been done, the failure to remove cannot properly 
be regarded as a fault or delinquency on the consignee’s 
part. There are many reasons why the cargo may not have 
been, or indeed could not be, removed. In their tariff, 
petitioners contemplate that such instances will occur by 
providing for longer storage subject to additional charges. 
Thus, petitioners’ tariff extends to consignees the economic 
choice of prompt removal without additional charges, or 
later removal with additional charges. 

It is also worthy of emphasis in this connection, that 
petitioners’ Tariff No. 3, section 7, provides that “Cargo 
not removed from the piers within the free time period 
may, at any time thereafter, at the option of the carrier, 
be placed in public storage at the risk and expense of the 
goods subject to any charges which may have accrued prior 
to removal and further subject to any expenses which may 
accrue as a result of said removal, and said expense and 
said charges shall be a lien on the goods.’’ If the consignee 
leaves the cargo on the dock after the expiration of free 
time, the carriers are free to remove it. Any cargo subject 
to demurrage remains on the dock because the petitioners 
have not exercised their express option to remove it at the 
consignee’s expense. 

There is consequently no merit to petitioners’ argument 
that the Commission’s interpretation creates “‘. . . the un- 
just result of compelling the ocean carrier, against its will, 
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to be a warehouseman without compensation. .. .”? (Pet 
Br., p. 42) Wherever petitioners afford storage to cargo, 
they do so because they are obliged to do so for the five 
days of free time, or because they elect to do so after free 
time (thus earning demurrage) by refraining from remov- 
ing the goods to a place of public storage under Rule 7 of 
Tariff No. 3. And if a longshore strike threatens to erupt 
while the cargo is under demurrage, the petitioners are as 
responsible as the consignee for having failed to remove 
the cargo. 

Nor does the Commission’s interpretation impose any 
great economic burden on petitioners. Where a longshore 
strike occurs, the terminal is immobilized. Cargo can 
neither be deposited at nor removed from the wharves and 
docks. The terminal’s economic utility is, in short, nulli- 
fied for the duration of the strike. Even if the terminal 
space were unoccupied by the consignee’s cargo, the car- 
rier could not put the space to any profitable use. Thus, 
the space occupied by the consignee’s cargo is in any event 
inutile for the strike’s duration. 

Under these circumstances, the consignee’s failure to 
remove furnishes no basis for imputing delinquency to 
him and for this reason subjecting him to the hazard of a 
dispute between the carriers and longshoremen. There is 
no gainsaying the fact that the consignee is helpless in the 
dispute. He cannot end the controversy and he cannot 
obtain his cargo, no matter how urgently he may need it. 
It would be unfair to impose on the consignee additional 
expense in a situation which is forced upon him. 


D. The Commission’s Interpretation is in Harmony With 
the Original General Order, is in Keeping With the 
Constitution, and is Clear and Definite. 


Petitioners contend that the order is arbitrary and un- 
reasonable because it is a ‘‘reversal’’ of the earlier Gen- 
eral Order 69. Quite apart from petitioners’ very dubious 


® As petitioners put it in their brief: “Throughout the entire 
Port of New York substantially no cargo moved over the piers 
during these two [longshore] strike periods. . . .” (Pet. Br., p. 16.) 


21 


premise that a reversal of an earlier regulation is neces- 
sarily arbitrary and unreasonable, the fact is that the rule 
under review is wholly consistent with the earlier rules. 
As we have noted, these provided, among other things, that 
‘‘Where a carrier is for any reason unable, or refuses, to 
tender cargo for delivery, free time must be extended for a 
period equal to the duration of the carrier’s disability or 
refusal.’’? General Order 69(c). Where a longshore strike 
erupts, the carrier is unable to deliver the cargo, because 
it cannot be moved from its place of storage on the pier, 
or loaded onto the trucks, without longshore labor.? The 
consignee is, in short, prevented from obtaining his prop- 
erty, because the carrier (or the pier operator whose serv- 
ices are employed by the carrier) is unable to deliver it to 
him. And, as General Order 69(¢) provides, in such cases 
free time must be granted to the consignee. 

The interpretation under review is thus entirely con- 
sistent with the original rules. It reasonably and har- 
moniously interprets their application to longshore strikes. 
There is no basis for characterizing it as a ‘‘reversal’’ of 
General Order 69. Moreover, to do so would be incon- 
sistent with the well-settled principle that an administrative 
agency's interpretation of its own regulation is controlling 
unless it is on its face inconsistent or erroneous. In Bowles 
v. Seminole Rock d: Sand Company, 325 U.S. 410, 413, 414 
(1945), the Supreme Court described the weight to be ac-* 
corded to an agency’s interpretative rules as follows: 


‘Since this involves an interpretation of an adminis- 
trative regulation a court must necessarily look to the 
administrative construction of the regulation if the 
meaning of the words used is in doubt. The intention 
of Congress or the principles of the Constitution in 
some situations may be relevant in the first instance 


7 As petitioners admit, “since truck loading is performed through 
the utilization of longshoremen, the pier operator is, during a 
strike of longshore labor, precluded from fulfilling his function 
of loading the trucks calling for the consignee’s cargo.” (Pet. Br., 
p. 14, footnote 5.) 
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in choosing between various constructions. But the 
ultimate criterion is the administrative interpretation, 
which becomes of controlling weight unless it is plainly 
erroneous or inconsistent with the regulation.’’ 


Petitioners also argue that the Commission’s interpreta- 
tion violates the Fifth Amendment of the Constitution by 
arbitrarily depriving petitioners of the use of their prop- 
erty and subjecting them to unreasonable expense, all to the 
unearned benefit of the consignee. The property in any 
event cannot be used, due to the strike, and the burdens 
complained of do not result from the Commission’s rule 
but from the fact that the longshore labor employed di- 
rectly or indirectly by petitioners themselves has gone on 
strike. Who should bear the cost of such a strike? Surely, 
it is more reasonable that the petitioners, rather than the 
consignees, should bear such cost; and this is especially 
true in view of the fact that during the strike the consignee 
is deprived of access to his property. 

Petitioners further challenge the merits of the Commis- 
sion’s rule by contending that it is fatally indefinite and 
uncertain in its application to strikes which affect less than 


8 Petitioners’ constitutional argument entails permises which con- 
tradict their contention to the effect that terminal operators and 
stevedores (and their longshore labor) are quite unrelated to peti- 
tioners. Thus, in setting up their constitutional argument, peti- 
tioners truthfully state that they “are required to pay substantial 
sums of money for the utilization” of the terminal facilities and 
“are required to incur expenses in the safeguarding of [the con- 
signees’ property] against loss and damage” during the time when 
the property is stored on the piers (Pet. Br., p. 43). They are, of 
course, required to do these things because of the duty which they 
owe to the consignees. Whether they perform this duty themselves 
(directly employing their own longshoremen) or perform it through 
the agency of a hired terminal operator or stevedore (and thus 
indirectly employing the longshoremen), the fact. remains that the 
carrier is required to be ready and able to deliver the cargo to 
the consignee at the latter’s request, whether during or subsequent 
to the free time period; and it follows that the inability of the 
carrier to do so is a breach of the carrier’s duty for which the 
consignee cannot in equity be required to bear additional expense. 


a substantial portion of the Port of New York. But the 
rule on its face is definite and unambiguous. It says that 
“General Order No. 69 is interpreted to bar common car- 
riers by water from assessing demurrage or storage 
charges against import property at New York for any 
period during which they are unable to deliver such prop- 
erty because of a strike by longshoremen, regardless of 
whether the cargo has been made available for delivery 
during the entire prescribed period of free time.’? The 
rule makes no exception in cases where less than a sub- 
stantial portion of the Port is affected; it applies, on its 
face, equally to general and to localized strikes. 

Such across-the-board application to both general and 
local strikes is precisely what petitioners themselves con- 
tended for before the Commission. The Brief submitted to 
the Commission by the carriers argued: ‘. .. Petitioners 
believe that insofar as a strike of longshore labor only is 
concerned, the requirement that a substantial portion of 
the port be affected should be eliminated. Thus, if the long- 
shoremen strike against solely one pier so that the opera- 
tor of that pier is unable to effect delivery of cargo, the 
same rules should apply as are applicable in the case of a 
port-wide strike of longshore labor.’’ (J.A. 35-36). 

Since the rule adopted by the Commission actually agreed 
with the petitioners’ contention as to geographical effect, 
it is difficult to see what petitioners can complain about. 

The fact that the original Notice inaugurating the rule- 
making proceeding raised the question whether General 
Order 69 should be modified to eliminate any distinction 
which depends on whether more or less than a substantial 
portion of the port is affected, does not import ambiguity 
into what is otherwise a clear rule. The Commission 
clearly answered the question in the rule which finally 
emerged. 


E. ICC Decision Cited by Petitioners Are Not in Point. 


The petitioners point to certain decisions of the Inter- 
state Commerce Commission as supporting their view. Pe- 
titioners’ reliance on these decisions is misplaced. The 
Maritime Commission’s duty is to administer the Shipping 
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Act, 1916, and while ICC precedent may often be helpful 
and persuasive, the substantial differences between rail 
transportation and ocean shipping may in particular cases 
serve to make analogies unreliable. As the Commission’s 
predecessor has put it: 


“There is a tendency for complainants . . . to rely upon 
decisions of the Interstate Commerce Commission 
[without giving] consideration to the fundamental 
differences between transportation by rail and trans- 
portation by water. ... The exigencies of ocean trans- 
portation are many and largely peculiar unto such 
transportation . . . [and the Board must not] fail to 
consider them.’’ Atlantic Refining Co. v. Ellerman & 
Bucknall S.S. Co., et al., 1 U.S.S.B. 242, 253 (1932). 


The ICC cases relied on by petitioners deal for the most 
part with rail car demurrage, which is, for the purposes of 
this case, decisively different from wharf demurrage with 
respect to import ocean cargo. Rail car demurrage is 
assessed against a shipper or consignee who has detained 
a piece of railroad rolling stock which is in his possession 
or which has been spotted at a particular place at his direc- 
tion. Thus, Balfour Guthrie & Co. v. Chicago, M., St. Re 
€& P.R. Co., 235 I.C.C. 437, 440 (1939), cited by petitioners, 
involves rail cars tied up at West Coast docks, and the ICC 
held that the carrier was entitled to demurrage “‘reimburs- 
ing the carrier for the expense it suffered by reason of the 
detention of its equipment’? [Emphasis added]. 

The common denominator of the ICC rail ear cases is that 
there was a detention of otherwise useable railroad prop- 
erty and responsibility for such detention is attributable to 
the shipper or consignee. 

Two of the ICC cases relied on by petitioners, however, 
deal not with rail car demurrage, but with wharf demur- 
rage assessed by intercoastal ship lines, which are subject 
to ICC jurisdiction.” In Commerce and Industry Ass’n of 


® By the Transportation Act of 1940 (Title III of the Interstate 
Commerce Act), the ICC was vested with regulatory jurisdiction 
over ocean carriers in commerce between the 48 contiguous states. 
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N.Y. v. American-Hawaiian 8.8. Co., 274 L.C.C. 181 (1949), 
the ICC held consignees of intercoastal cargo liable for 
demurrage where a strike of both truck drivers and sea- 
faring personnel occurred at the Port of New York. But in 
this ease, the ICC expressly found that the consignees, who 
had advance notice of the pending strike, had not exercised 
due diligence in failing to try to remove shipments before 
the strike, or to hire non-striking trueckmen who were avail- 
able to remove the cargo. The Commerce & Industry Ass’n 
case is thus distinguishable from the instant ease because 
it involved fault on the part of the consignees. 

Great A & P Tea Co. v. U. 8. Maritime Commission, 273 
I.C.C. 521 (1949), involved a case where shippers had 
delivered canned fruit to independently owned ocean term- 
inals at certain California ports for ocean carriage to the 
East Coast. The ocean carrier (the U.S. Maritime Com- 
mission 7°) had issued bills of lading for the cargo. A strike 
of stevedores then immobilized the cargo on the docks, 
which could not be loaded into the ships for almost 3 months. 
The ocean bills of lading expressly stipulated that the ocean 
carrier would not assume wharf demurrage or storage 
charges caused by delays occasioned by labor troubles or 
other causes beyond the ocean carrier’s control. The ICC 
found that the delays were not within the control of the 
ocean carrier and held the shippers liable for demurrage. 
Apart from the fact that the case involved outbound do- 
mestic trafic at California ports where the eustom of the 
ports with respect to the receipt and delivery of cargo may 
he quite different from the custom with respect to inbound 
foreign cargo at the Port of New York, the 4 & P ease in- 
volves a situation as to which the bill of lading contained 
exculpatory provisions, Whether such exculpatory pro- 
visions would he valid in regard to inbound foreign com- 
merce need not herein be decided. It is sufficient that there 
is nothing to indicate in the present case that the peti- 
tioners’ bill of lading contains any such provisions. 


The respondent Maritime Commission (a predecessor of the 
FMC) during and immediately after World War IT, operated ships 
in common carriage as a result of the Government’s seizure of all 
cargo vessels during the War. 
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Even the petitioners appear to concede that their 
construction of the ICC cases would lead to an inequitable 
result if applied to situations of the type under consider- 
ation here.” 

In short, the ICC precedents relied on by petitioners are 
not applicable to the instant situation. They deal with fact 
situations different from those presently in issue, and if 
they were uncritically followed in the instant situation, 
they would lead to the imposition of a plainly unreasonable 
and inequitable burden on consignees of import cargo.” 


2. The Order Satisfies All Legal Requirements as to Form and 
Procedure. 


Petitioners contend that the Commission was required by 
Section 4(b) of the Administrative Procedure Act, but 
failed, to incorporate ‘‘a concise general statement of [the] 
basis and purpose”’ of the interpretation. They also argue 
that the Commission was required by Section 17, Shipping 
Act, 1916, to find that petitioners’ practices are ‘‘unjust 
and unreasonable”’ as a predicate to any rulemaking, and 
that having failed to make the necessary finding, the Com- 
mission acted without authority. Neither contention can 
withstand analysis. 

The rule under review interprets General Order No. 69, 
which was entered after full evidentiary proceedings, and 
accompanied by a discursive opinion explicitly stating the 
reasons, basis and purpose of the rules then adopted. Free 
Time & Demurrage—New York, 3 U.S.M.C. 89 (1948). The 
present interpretation of these rules does not need to be 


11", . Petitioners do not desire that their tariffs should contain 
so strict a rule as that authorized by the A & P case.” (Pet. Br., 
p. 31.) 

12In any event, applicable judicial case law under the Inter- 
state Commerce Act suggests that consignees should not be charged 
demurrage unless fault. for the delay is attributable to the con- 
signee, and that no demurrage may be charged where the carrier 
is responsible for the delay. St. Louis, S.W. Ry. Co. v. Mays, 177 
F. Supp. 182 (D.C., Ark., 1959); Southern Ry. Co. v. Aluminum 
Co. of America, 119 F. Supp. 389 (D.C. E.D. Tenn., 1951); aff’d 
210 F. 2d 139 (1954, 6 Cir.). 


supported by a superfluous reiteration of what was already 
well known to anyone interested in the subject matter. 

That the rule was an ‘‘interpretative rule’’ is amply 
plain. It created no new principles, but merely interpreted 
or explained principles already promulgated. It falls pre- 
cisely within the definition of ‘‘interpretative rules’’ em- 
ployed by this Court in Gibson Wine Co. v. Snyder, 90 App. 
D.C. 135, 137, 194 F. 2d 329, 331 (1952) : 


“*. . . it seems to be established that ‘regulations’, 
‘substantive rules’, or ‘legislative rules’ are those 
which create law, usually implementary to an existing 
law; whereas interpretative rules are statements as to 
what the administrative officer thinks the statute or 
regulation means. . . . An interpretative rule is one 
... which is in the form of an explanation of particular 
terms in an Act.’’ 


And from the language employed by the Commission, it 
is plain enough that they intended to issue, and thought 
they were issuing, an interpretative rule. Of course, the 
agency’s use of the nomenclature ‘‘interpretation’’ cannot 
by itself change a substantive to an interpretative rule, but 
such nomenclature has at least the significance of showing 
the ageney’s own understanding of what sort of effort it 
was engaged in.* And here, the Commission did consider 
this a ‘proceeding for interpretation of the applicability of 
the decision and order in Docket No. 659’’, and ordered that 
“‘General Order No. 69 is interpreted’’ as set forth. The 
fact that the Federal Register publication also announced 
that Part 226 is ‘‘hereby amended by adding the following 
new section ...’’ does not change the rule from an ‘‘inter- 


1%3The fact that the Commission published prior notice of its 
proposed rulemaking—required for substantive rules, but not for 
interpretative rules by Section 4, Administrative Procedure Act— 
does not change the nature of the action. The only significance of 
the publication is that the Commission wanted to give advance 
notice, and invite comments, as to what was under consideration. 
The Commission did not convert an interpretative rule into a 
substantive one merely by affording more than the legal minimum 
of procedural protection to interested parties. 
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pretation” to an ‘‘amendment’’, as petitioners argue. 
What was referred to as an ‘‘amendment’’ was the fact 
that a new section was being added to Part 226. The addi- 
tion of this new text to the earlier text of Part 226 is, of 
course, an ‘“‘amendment’’ of the textural material. But it 
did not ‘‘amend”’ the earlier rules, in the sense of basically 
changing, enlarging, or departing from them. 

The petitioners themselves, as well as the Commission, 
regarded the rule under review to be an interpretative 
rule, at least before they filed the instant lawsuit. In their 
Petition for a Declaratory Order, which began the Commis- 
sion proceedings culminating in the rule under review, the 
petitioners themselves urged that ‘‘this Board should issue 
a declaratory order construing the following provisions 
[General Order 69(c) and (d)]’’ with respect to demurrage 
cargo immobilized by a longshore strike. Petition, p. 19 
(J.A. 6). To construe is to interpret. After themselves 
urging the Commission to enter an order interpreting Gen- 
eral Order No. 69, petitioners cannot now urge with any 
real conviction that the order thus entered is not an inter- 
pretative rule.” 

The petitioners are certainly not claiming that they were 
in any way prejudiced by what they allege to be the Com- 
mission’s failure to give a concise statement of the rule’s 
basis and purpose. Since petitioners themselves furnished 
the impetus which started the proceeding,” and since they 


14 Nor, as petitioners seek to reason, is a rule “reversing” an 
earlier rule ipso facto a substantive rather than an interpretative 
rule. In Gibson Wine Co. v. Snyder, supra, this Court held that 
a rule was an interpretative rule, even where it directly reversed 
an earlier ruling. But the point is not important in any event; the 
rule under review cannot reasonably be called a “reversal” of 
General Order No. 69. It is wholly consistent with the earlier 
rule, and merely clarifies it in an entirely predictable fashion. 

15Tn the affidavit accompanying the Brief filed by petitioners 
with the Commission in the course of the rulemaking proceeding, 
Mr. James A. Dennean, Chairman of the petitioners’ group, af- 
firmed that: “I am the person who on April 4, 1957, executed and 
verified the petition on behalf of the aforementioned petitioners 
which requested the Board to inaugurate this proceeding.” (Affi- 
davit, Par. 2) (J.A. ). 


were intimately familiar with the subject matter and sub- 
mitted argument on the issues involved in the rule, they 
cannot ever have had any reasonable doubt about the basis 
and purpose of the rule under review. 

The Administrative Procedure Act’s requirement of a 
“‘concise statement of basis and purpose”’ has consequently 
been fully met. The instant rule was an interpretation of 
earlier rules which were themselves fully supported py a 
lengthy and explicit opinion stating the basis and purpose 
of the rules. As such, the rule under review needed no 
repetitive statement of what was already amply plain to all 
interested persons, including the petitioners themselves. 

Nor is the Commission’s rule defective because it does 
not contain an express finding that petitioners’ practices 
are unjust and unreasonable. Clear and complete findings 
on the question appear in the opinion accompanying the 
original adoption of General Order No. 69. Free Time and 
Demurrage—New York, 3 U.S.M.C. 89. The petitioners 
have never challenged General Order No. 69. The same 
findings are good and sufficient support for the instant 
interpretation of General Order No. 69. Petitioners have 
at no time alleged in these or the underlying proceedings 
before the Commission that any facts or cireumstances have 
arisen since the adoption of General Order No. 69 that 
would call for new or different findings. Their own peti- 
tion to the Commission, which caused the Commission to 
institute the rulemaking proceeding under review, asked 
merely for an ‘‘order construing”? General Order No. 69, 
and in that connection asked, not for any evidentiary hear- 
ing, but only that ‘‘all interested parties may be afforded 
an opportunity to intervene therein and make their posi- 
tious known to this Board.’ Petition for Declaratory 
Order (J.A. 8). In short, petitioners themselves contem- 
plated that the interpretation of General Order No. 69 was 
adequately supported by the findings of fact made in the 
original proceedings. They cannot now be heard to urge 
that new findings are necessary. 
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3. The Commission’s Action is Based on Substantial Evidence 
of Record, and is Within Statutory and Constitutional Limi- 
tations, and Therefore Should Not Be Disturbed. 


A reviewing court will not disturb an administrative 
order if it is based on substantial evidence 2nd is not arbi- 
trary or erroneous as a matter of law. Nor will a reviewing 
court substitute its own discretion for agency diseretion 
exercised in accordance with such standards. As the Su- 
preme Court has said: 


“soundness of the reasoning by which [the Agency’s] 
conclusions are reached ... or... the wisdom of regu- 
lations which it prescribes . . . are matters left by 
Congress to the administrative ‘tribunal appointed by 
law and informed by experience’... .’’ Assigned Car 
Cases, 274 U.S. 564, 580, 581 (1927). 


Where, as here, Congress has placed the matter within 
the discretion of an administrative body, the Supreme Court 
has stated the rule as follows: 


‘‘we have repeatedly emphasized the scope that 
must be allowed to the discretion and informed judg- 
ment of an expert administrative body .... These 
considerations are especially appropriate where the 
review is of regulations of general application adopted 
by an administrative agency under its rule-making 
power in carrying out the policy of a statute with 
whose enforcement it is charged. . . . [The Adminis- 
trator’s] judgment, if based on substantial evidence of 
record, and if within statutory and constitutional limita- 
tions, is controlling even though the reviewing court 
might on the same record have arrived at a different 
conclusion.”? Security Adm’r v. Quaker Oats Co., 318 
U.S. 218, 227, 228 (1943). 


In similar vein, this Court has recently stated: 


“This court can and should insure that the agency 
stays within the bounds of reason and outside the 
realm of caprice, but the court cannot substitute its 
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own judgment as to what would or would not be in- 
consistent with the public interest in a proposed mer- 
ger.’? North Central Airlines v. Civil Aeronautics 
Board, 105 U.S. App. D.C. 207, 265 Fed. 2d 581, 584 
(1959). 

CONCLUSION 


Had the Commission adopted the interpretation con- 
tended for by petitioners, it would have been a reversal 
of the existing rules, and would have thrust upon innocent 
consignees an expense resulting from circumstances which 
they are wholly powerless to control. Such an action might 
well have been vulnerable as arbitrary, unjust, and unrea- 
sonable. But ruling as it did, the Commission reasonably 
and justly, and consistently with its earlier action, laid the 
burden on those most closely associated with the causation 
of the burden. In so doing, the Commission made a valid 
and reasonable exercise of the broad regulatory discretion 
reposed in it by the Shipping Act, 1916. 

Not only is the Commission’s rule just and reasonable in 
its substantive aspects, but it also was adopted in full ac- 
cord with procedural requirements and is correct as to form. 

The petition for review should therefore be dismissed. 


Respectfully submitted, 


Ler LorvincGEr, Rosert E. Mrrcw et, 
Assistant Attorney General. Assistant General 
Counsel. 


Irwry H. Serset, Epwarp APTAKER, 
Attorney, Assistant General 
Department of Justice. Counsel, 


Norman D. Kuryz, 
Attorney, 
Federal Maritime 
Commission. 
Washington 25, D. C. 


September 6, 1961. 
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ON PETITION TO REVIEW AN ORDER OF THE 
FEDERAL MARITIME BOARD 1 


REPLY BRIEF FOR PETITIONERS 


Questions Presented 


On March 29, 1961, petitioners and respondents entered 
into a prehearing stipulation in which they set out the 
issues in precise language (JA 63). On that same date, 
this Court entered an order (JA 65) which stated that 
the stipulation “shall control further proceedings in this 
case unless modified by further order of the court”; there 
has been no further order of this Court modifying the 
issues contained in the stipulation, 


In compliance with the aforementioned stipulation and 
order, petitioners in their brief (p. i) under the caption 
“Statement of Questions Presented” stated the six issues 
substantially as contained in the stipulation. Respondents’ 
brief (p. IL), however, inserted a “Counterstatement of 
Questions Presented” which listed but four issues. Peti- 
tioners respectfully submit that the issues in this review 
proceeding are those stated in the stipulation and in their 
brief not those unilaterally abbreviated and condensed by 
the respondents. 


1Since the date on which petitioners filed their brief with 
this Court, the Federal Maritime Commission has succeeded to 
the powers and duties of the Federal Maritime Board, pursuant 
to Reorganization Plan No. 7 of 1961, submitted by the President 
of the United States to the Congress (H.R. Doe. No. 187, 87th 
Cong., Ist Sess.) (1961 Congressional & Administrative News 
No. 10 pp. 2295 et seq.); the Plan became effective on August 
12, 1961. The Federal Maritime Commission and all of its 
predecessors in authority will hereinafter be referred to as ‘‘the 
Commission’’. 


II 


Respondents’ Inaccurate Statements and Unsupported 
Allegations 


Respondents have, at various places in their brief, made 
statements and allegations which are either contrary to the 
facts contained in the record or are totally unsupported 
by the record, as follows: 


(a) The statement that the petitioners “operate pier 
and other terminal facilities at the Port of New York 
** *” (Res. Br., p. 1). The record contains nothing in 
support of this statement and respondents point to no 
record citation in support thereof. Indeed, the record 
states, quite to the contrary, that in most instances ter- 
minals are operated by companies which are independent 
contractors (JA 37). 


(b) The statement that respondents’ description of cargo 
discharge procedures at the Port of New York “is in 
general agreement with that given by petitioners at pp. 
10-11 of petitioners’ brief” (Res. Br., p. 4.n.3). There are 
several important divergences in the respective descrip- 
tions which are specified below. Petitioners’ statements 
are supported by the record, whereas those of the re- 
spondents are either contrary to or unsupported by the 
record. These divergences are as follows: 


(i) Respondents’ statements that “unloading of the 
vessel is performed by laborers called ‘stevedores’; the 
handling of the cargo on the dock is performed by ‘long- 
shoremen’” (Res. Br., pp. 4-5). The record demonstrates 
that stevedores are companies which are independent con- 
tractors and which employ longshore labor designated as 
longshoremen. Stevedores enter into agreements with 
common carriers, in this case the petitioners, to unload 
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cargo from vessels onto the dock to which the vessel is 
moored and to remove the cargo from the end of ship’s 
tackle to its place of rest on the dock where it stays until 
called for by the consignee; they also enter into agreements 
with the operator of the terminal (in those cases where 
the stevedoring company is not itself the operator of the 
terminal) to perform the truckloading on behalf of the 
consignee when the consignee’s truck calls at the pier to 
take delivery of his cargo. Both of these tasks are accom- 
plished by the stevedore through the utilization of its em- 
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ployees, the longshoremen (JA 37-38). 


(ii) Respondents’ statement that: 


“Longshore wages at the Port of New York are 
negotiated between the longshore union (the L.L.A.) 
and the New York Shipping Association, an industry 
group composed of the carriers (including petitioners) 
and the terminal and stevedore companies which 
serve the carriers. Longshore strikes involving dis- 
putes over wages or other working conditions are 
directed against the carriers and terminal and steve- 
dore companies which serve the carriers, and not 
against the consignees.” (Res, Br., p. 6) 


Respondents cite no portion of the record to support 
these statements and indeed there is nothing in the record 
whatsoever which deals with the subject of how loneshore 
wages at the Port of New York are negotiated and what 
part is played by the longshore union and the New York 
Shipping Association; nor is there anything in the record 
to support respondents’ statement that longshore strikes 
are directed against carriers and terminal and stevedore 
companies. If these factors were important to constitute 
a basis for the Board's order, then we respectfully sub- 
mit that the proper procedure would have been for the 
Board to receive evidence of what the facts are so that 
petitioners would have had an opportunity to portray 
them accurately for the record; they now are merely mat- 
ters of unsupported conjecture by respondents’ counsel. 
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Petitioners urge, however, that these factors are totally 
irrelevant to a resolution of the issues involved in this 
proceeding. 


(iii) Respondents’ statements that it is the carrier’s 
obligation at the Port of New York to deliver the cargo 
“to the consignee when the latter calls for it at the ter- 
minal” (Res. Br., pp. 16-17); that the carrier’s “freight 
rate which it collects from the shipper or consignee” in- 
cludes payment for this service (Res. Br., p. 17); that 
“petitioner carriers themselves establish and publish the 
rates that apply to the terminal services which they offer 
in connection with their carriage of goods” (Res. Br., p. 
17), thereby implying that petitioners publish a tariff of 
truckloading charges; that during a longshore strike “the 
carrier is unable to deliver the cargo, because it cannot be 
moved from its place of storage on the pier, or loaded 
onto the trucks without longshore labor. The consignee 
is, in short, prevented from obtaining his property, be- 
cause the carrier (or the pier operator whose services are 
employed by the carrier) is unable to deliver it to him” 
(Res. Br., pp. 20-21). 


The record conclusively demonstrates, as stated in peti- 
tioners’ brief (Pet. Br., pp. 10-11), that the obligations 
of the common carrier in delivering cargo at the Port of 
New York are fulfilled when it has unloaded it from the 
vessel, segregated it by bill of lading mark and count, put 
it at a place of rest on the pier where it is accessible to 
the consignee and allows consignees a period of five days 
of free time within which to call for their cargo; these 
are the only terminal services which are covered by the 
freight rate collected by the common carrier petitioners 
(JA 20, 26, 37-38). No truckloading services whatsoever 
are rendered by the common carrier, and petitioners’ ter- 
minal tariff makes no mention of any truckloading charges 
(JA 42). Indeed, it is well known in the Office of 
Regulation of the Commission that the services of mov- 
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ing the cargo from its place of storage on the pier and 
loading it onto the trucks at the Port of New York is 
performed by terminal operators pursuant to Agreement 
No. 8005, an agreement which has been approved by the 
Commission pursuant to Section 15 of the Shipping Act, 
1916 (46 U.S.C. § S14). These truckloading: services of 
the terminal operators are engaged and paid for by the 
consignee or his trucker pursuant to tariffs filed with the 
Commission by the terminal operators and not by the ear- 
riers. The carriers receive no part of the compensation 
for such services. The suggestion, therefore, that the 
pier operator's services in taking cargo from its place of 
storage and loading it onto trucks are employed by the 
carrier and that the carrier performs and receives pay- 
ment for truckloading is, petitioners submit, without any 
support in the record. 


(c) The statement that “The carrier is substantially 
implicated in the eruption of longshoremen strikes and 
has a significant degree of responsibility with respect to 
longshore activity” (Res. Br., p. 10). No record citation 
is offered by respondents in support of this statement and 
indeed there is not an iota of support for this statement 
anywhere in the record. 


Ill 


Respondents Have Net Shown Petitioners’ Authorities 
to Be Inapplicable 


(a) In Regard to Consignee’s Duty to Remove Cargo 


One of the most noteworthy characteristies of respond- 
ents’ brief is that it totally ignores the authorities cited 
and quoted by petitioners in support of the proposition 
that the consignee is under a legal duty to remove his 
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eargo from the pier during free time (Pet. Br., pp. 28-30). 
Although ignoring these authorities and citing none of 
their own, respondents nonetheless seek to avoid the con- 
sequences by arguing that there is “no basis for imputing 
delinquency” to the consignee by reason of his failure 
to remove his goods during free time (Res. Br., p. 20). 
Petitioners submit that failure of the consignee to fulfill 
its legal duty does constitute a basis for imputing delin- 
quency to him and it is no argument in refutation of this 
duty to assert that the carriers had, pursuant to their 
tariff, the option, if they so desired, of placing the goods 
in a public storage at the risk and expense of cargo (Res. 
Br., p. 19); whereas the carriers may have had an option 
which they could, but need not, exercise, as they saw fit, 
the consignee was under a compelling legal duty to act. 


Respondents further argue that petitioners have not 
fulfilled their duty of delivery of cargo if a longshore 
strike intervenes after free time has expired (Res. Br., 
p- 18). This ignores the ruling of the Supreme Court in 
Ex Parte Easton, 95 U.S. 68, 75 (1877) (cited and quoted 
from at Pet. Br., p. 30). This case holds that a car- 
rier under a contract of carriage is not required actually 
to deliver “the goods into the possession of the owner or 
consignee, or at his warehouse * * * in order to discharge 
the carrier from his liability. He may deliver them on the 
wharf; but, to constitute a valid delivery there * * *” 
the consignee should be afforded “a fair opportunity to 
remove the goods * * *” and “the different consignments 
[should] be properly separated, so as to be open to 
inspection, and conveniently accessible to their respective 
owners.””= 


2This portion of Ex Parte Easton also holds that the carrier 
“should give due and reasonable notice to the consignee.’ How- 
ever, under conditions which prevail at the Port of New York, 
such notice is unnecessary. Free Time and Demurrage Charges 
at New York, 3 U.S.M.C. 89, 105-6 (1948) (JA 87). 


(b) In Regard to I.C.C. Decisions Cited by Petitioners 


Respondents attempt to diminish the force of the I.C.C. 
decisions cited by petitioners (Pet. Br., pp. 22-28) on the 
ground that a number of them deal with rail car demur- 
rage which respondents consider “decisively different 
from wharf demurrage”. Respondents point out that the 
LC.C, rail car demurrage cases involve a detention by a 
shipper or consignee of rail cars, an item of property 
belonging to the carrier, during the period of a strike 
whereas pier demurrage does not (Res. Br., p. 24). Peti- 
tioners submit that this difference does not distinguish; 
for precisely the same principle is applicable when ship- 
pers or consignees continue to store their cargo on piers 
or docks for which the carriers pay wharf or rental during 
the period of a longshore strike as is applicable to the rail 
car demurrage situation. 


Indeed, this fact was recognized by the Board in Docket 
659, Free Time and Demurrage Charges at New York, 3 
U.S.M.C. 89 (1948). The very L.C.C. case which respond- 
ents attempted to distinguish, Balfour, Guthrie & Co. v. 
Chicago, M., St. P. & P.R. Co., 235 1.C.C. 437, 440 (1939) 
(Res. Br., pp. 30-31) was cited and quoted from by the 
Commission. In its report (3 U.S.M.C. at 108) (JA 90) 
the Commission cited numerous I.C.C. rail car demurrage 
cases and quoted the paragraph of the Balfour ease which 
petitioners quoted (Pet. Br., p. 24). 


Nor do respondents validly distinguish two of the I.C.C. 
cases cited by petitioners which deal with wharf or pier 
demurrage. In regard to Commerce and Industry Ass'n 
of N. Y., Inc. v. American-Hawaiian S.S. Co., 274 I.C.C. 
181 (1949), respondents state that the LC.C. “expressly 
found that the consignees, who had advance notice of the 
pending strike, had not exercised due diligence in failing 
to try to remove shipments before the strike, or to hire 
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non-striking truckmen who were available to remove the 
cargo” (Res. Br., p. 25). However, this factor was not 
at all involved in the decision of whether the consignees 
were required to pay demurrage; it was merely decisive 
in the LC.Cv’s refusal to relieve the consignees from the 
payment of the penalty portion of the pier demurrage 
charges. Had there not been this failure in the exercise 
of due diligence by the consignee, merely compensatory 
charges would have been assessed. 


In the Commerce and Industry case, suit was brought 
for reparations of storage charges which embraced “both 
compensatory and penal elements, the latter being designed 
to induce prompt release of the equipment or the facilities 
used.” The LC.C. stated that “where the evidence dis- 
closed that the shipper or consignee failed to exercise a 
high degree of diligence, in view of attendant conditions, 
in releasing or attempting to release the equipment or 
facilities, reparation has been denied.” (274 I.C.C. at 187). 
Thus, after the I.C.C. found a lack of exercise of due dili- 
gence on the part of the consignees, it held “that the 
[penal] charges assailed are not shown to have been un- 
reasonable. The complaint will be dismissed.” (274 LC.C. 
at 188). 


Respondents also attempt to distinguish the second pier 
demurrage ease cited by petitioners, Great A & P Tea 
Co. v. US. Maritime Comm., 273 I.C.C. 521 (1949), on the 
ground that it involved pier demurrage on “outbound 
domestic traffic at California ports where the custom of 
the ports with respect to the receipt and delivery of cargo 
may be quite different from the custom with respect to in- 
bound foreign cargo at the Port of New York * * whe 
(Res. Br., p. 25). What this difference “may be” respond- 
ents do not intimate. Suffice it to say, had the difference 
been of any significance, it would undoubtedly have been 
brought out in the LC.C.’s report. It is rather strange to 
have a distinction depend on a conjecture that there may 
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have been an important factor on which the decision in 
the case turned but which was not mentioned in the report. 


Furthermore, respondents attempt to distinguish the 
A €& P ease that there “the bill of lading contained ex- 
eulpatory provisions” (Res. Br., p. 25). As a matter of 
fact, both the tariff (on all except one of the shipments) and 
the bills of lading involved in the 4 ¢ P ease contained 
these provisions, i.e. that “the carrier would not assume 
wharf demurrage or storage charges which accrued be- 
cause of delay brought about by labor troubles or other 
cause beyond its control” (273 I.C.C. at 531). The point 
is that the I.C.C. treated such exculpatory provisions as 
valid; whereas the Commission would treat as invalid the 
tariff (Note A of the Tariff No. 3, JA 46) which like- 
wise provides for the charges which would be applicable 
in ease of port-wide strikes. 


Respondents state that “the petitioners appear to con- 
cede that their construction of the LC.C. cases would lead 
to an inequitable result” and, in support of this statement, 
respondents take out of context petitioners’ statement that 
they “do not desire that their tariffs should contain so strict 
a rule as that authorized by the 4 ¢ P ease” (Res. Br., 
p. 26 and n. 11). We submit that this constitutes a dis- 
tortion of petitioners’ position concerning the 4A & P ease. 
The decision in that case would permit petitioners to 
assess demurrage against consignees whose cargo was on 
free time when the strike commenced; free time would 
continue to run during the strike period and thereafter 
petitioners could charge at compensatory first period rates 
for the remainder of the strike’s duration. It was in re- 
gard to only that portion of the 4A & P case to which peti- 
tioners, at page 25 of their brief, confined their dis- 
claimer; but petitioners never stated, directly or indi- 
rectly, that to apply the 4 & P decision to the situation 
of cargo already incurring demurrage charges when the 
strike commenced “would lead to an inequitable result.” 
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In an attempt to refute the numerous and convincing 
LC.C. authorities cited by petitioners, respondents, in a 
footnote, cited two cases in which a carrier Was not per- 
mitted to assess demurrage charges (Res. Br., p. 26 n. 12). 
Neither of these cases is at all applicable to the case at 
bar. In the first of these, St. Louis Southwestern Rail- 
way Co. v. Mays, 117 F. Supp. 182 (1D. Ark. 1959), a 
rail carrier sought to recover from a shipper demurrage 
on freight cars consigned and delivered to him for unload- 
ing. The shipper defended on the ground that he was 
prevented from unloading the cars within the free time 
period by plaintiffs employees who “kicked the cars off 
the loading spot of the defendant and failed to place them 
back in position” (177 F. Supp. at 183). The plaintiff's 
motion for summary judgment was denied on the e¢round 
that the defendant had raised a meritorious defense. No 
strikes of either plaintiff’s or defendant’s employees were 
involved and the action of the plaintiff carrier’s employees 
was taken by them in the scope of their employment; 
therefore, the cargo had not been made available to the 
shipper in such a manner as would enable the shipper to 
perform his functions in completing delivery and so as 
to authorize the imposition of car demurrage charges in 
accordance with the carrier’s tariff. This situation is 
totally different from the case at bar where a strike of long- 
shoremen, employees of the stevedore, is involved and 
where no employees of petitioners have engaged in any 
actions taken in the course of their employment, which 
hampered the consignee in taking delivery of his cargo. 


Nor is the second case cited by respondents any more 
analogous to the case at bar. In Southern Ry. Co. v. Alumi- 
num. Co. of America, 119 F. Supp. 389 (.D. Tenn. 1951) ; 
aff'd, per cur., 210 F. 2d 139 (6th Cir. 1954), a rail carrier 
sought to recover damages for car demurrage pursuant 
to its tariffs. It contended that the correct interpretation 
of its tariffs entitled it to demurrage for the time when 
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the empty cars were delivered to the yards of the defend- 
ant, or when loaded cars were emptied at the yards of 
the defendant, rather than from the time when the cars 
were placed at the loading points of defendant’s plant. 
The entire case turned on an interpretation of plaintiffs’ 
tariffs and the court held that defendant’s construction 
of the tariff was correct. It involved none of the factors 
involved in this review of the Commission’s order. 


IV 


The Order as an Interpretation 


(a) An Objective Standard Is Required to Determine 
Whether the Order Is an Interpretation or an Amend- 
ment 


Respondents’ brief makes it readily apparent that what- 
ever claim the Commission’s order may, in its own view, 
have heretofore had to any status as an “amendment” has 
been entirely abandoned. Respondents’ counsel make it 
abundantly clear that respondents are prepared to sink 
or swim on their contention that the order constitutes 
merely an “interpretation” of the Commission’s order in 
Docket No. 659 (General Order 69, 46 C.F.R. Part 226) 
(JA 59). Thus respondents argue at length that the 
order constituted an “interpretation” rather than an 
“amendment” and ask this Court to give great weight to 
those places at which the Commission used language con- 
sistent with an “interpretation” and to ignore those places 
where the Commission used language consistent with an 
“amendment” (Res, Br., pp. 27-28). 


Petitioners respectfully submit that the test of whether 
the order under review constitutes an “amendment” or 
an “interpretation” is to be determined by the objective 
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standards indicated by this Court in Gibson Wine Co. v. 
Snyder, 90 U. S. App. D.C. 135, 137, 194 F. 2d 329, 331-2 
(1952), rather than on what the administrative agency, 
as an afterthought, believes it must have inevitably 
intended to do. Petitioners eall the Court’s attention to 
their argument based upon the objective manifestations 
of the Commission’s action contained in the notice insti- 
tuting the proceeding and in the contents of the order, 
in which it is convincingly demonstrated that the Commis- 
sion’s order constitutes an “amendment” rather than an 
“interpretation”? (Pet. Br., pp. 40-42). 


(b) Absence of a “Concise Statement of Basis and Purpose” 


Respondents argue that the Commission is exeused from 
compliance with Section 4(b) of the Administrative Pro- 
eedure Act’s requirement that “the agency shall incor- 
porate in any rules adopted a concise general statement of 
their basis and purpose” (5 U.S.C. § 1003(b)) if the order 
is an “interpretation” rather than an “amendment” (Res. 
Br., p. 34). However, respondents are clearly in error 
in urging this contention. It should be noted that See- 
tion 2(¢) of the Administrative Procedure Act (5 U.S.C. 
§1001(¢)) defines the term “Rule” as “the whole or any 


3 Respondents argue (Res. Br., p. 28 n. 14) that even if the 
Commission’s order constituted a rule reversing its order in 
Docket 659 (G.O. 69. 46 C.F.R. Part 226) (JA 59) it may, 
nonetheless, have constituted an interpretative rule because in 
Gibson Wine Co. v. Snyder. 90 U.S. App. D.C. 135, 194 F.2d 329 
(1952), this Court held that a rule which reversed an earlier 
interpretative rule constituted an interpretative rule nonetheless. 
However, both the earlier and later rule involved in Gibson 
constituted interpretations, by the Deputy Commissioner of In- 
ternal Revenue, of the term ‘“‘blackberry wine’’ contained in 
Reeulations issued pursuant to the Federal Alcohol Administra- 
tion Act (27 U.S.C. § 201 et. seq.). Respondents point would be 
valid had the later rule attempted to reverse or alter the terms 
of the Regulations; in that event, under the language of this 
Court in Gibson, it would have constituted an amendment rather 
than an interpretation of the basie Regulations. 
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part of any agency statement of general or particular 
applicability and future effect designed to implement, 
interpret, or prescribe law or policy * * * [emphasis 
added]”. Furthermore, where the Congress desired that 
a subsection of the Administrative Procedure Act should 
be inapplicable to interpretative rules, it did so in clear 
and precise language; thus Section 4(a) of the Act (5 
U.S.C. §1003(a)) provides: “Except where notice or 
hearing is required by statute, this subsection shall not 
apply to interpretative rules *.* *’, No similar state- 
ment may be found in Section 4(b) (5 U.S.C. $ 1003(b)) 
of the Act. 


Respondents further argue that, in any event, the Com- 
mission was excused from complying with the Statute 
because petitioners are not claiming that they were in 
any way prejudiced thereby (Res. Br., p. 28). Of course, 
the Administrative Procedure Act does not excuse an 
agency from compliance with its provisions if no preju- 
dice results therefrom. However, petitioners are preju- 
diced by the Commission’s failure to incorporate in its 
“amendment” or “interpretation” a concise general state- 
ment of basis and purpose. Had the Commission com- 
plied with this requirement, it might readily have realized 
that there was no legally tenable basis therefor and thus 
it might never have issued the order here under review. 
The statutory requirement of a statement of basis and 
purpose is obviously designed to safeguard those persons 
regulated from arbitrary and capricious agency action of 
the type exemplified by the order here under review. The 
likelihood of unreasoned or ill-reasoned action is dimin- 
ished when the agency is required to state the reasons 
which motivated its action. Furthermore, if purported 
reasons had been stated, petitioners would have been in a 
position to demonstrate the baselessness thereof. 
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Vv 
The Decision and Order in Docket 659 


(a) Paragraph 3 of General Order 69 


Respondents argue (Res. Br., pp. 14-15) that the order 
under review merely provides that Paragraph 3 of Gen- 
eral Order 69 (46 C.F.R. Part 226) (JA 59) shall be 
applicable to the situation where a longshore strike occurs 
after a consignee’s cargo has commenced to incur demur- 
rage charges. Paragraph 3 provides: 


“3. Where a carrier is for any reason unable, or 
refuses to tender cargo for delivery, free time must 
be extended for a period equal to the duration of the 
carrier’s disability or refusal.” 


Respondents argue that “free time” must be extended 
during a longshore strike even when, at the time of the 
commencement of the strike, the consignee’s cargo had 
incurred demurrage charges. But it involves a contradic- 
tion of terms to speak of an “extension” of free time, after 
free time has expired and the cargo is on demurrage. 
Further, in advancing this argument, respondents have 
ignored petitioners’ contention (Pet. Br., pp. 41-42) based 
on the definition of “free time” in Docket 659, Free Time 
and Demurrage Charges at New York, 3 U.S.M.C. 89 
(1948), where “free time” is defined as “a period which is 
covered by the rates for the ocean transportation and which 
is allowed for the removal of the property from pier after 
its discharge from vessel” (3 U.S.M.C. at 91) (JA 69 n. 5). 
Obviously, no periods of time occurring during longshore 
strikes are allowed “for the removal of the property from 
pier” and Paragraph 3 of General Order 69 is hence in- 
applicable to the situation. 
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Paragraph 3 applies to the situation where a carrier is 
unable “to tender cargo for delivery”. As was stated by 
the Supreme Court of the United States in Ex Parte 
Easton, 95 U.S. 68, 75 (1877), if the goods are properly 
segregated on the pier, and are made conveniently acces- 
sible to the consignee, and a fair opportunity has been 
given to the consignee to remove the goods from the pier, 
delivery has been effected. For this reason also, Para- 
graph 3 of General Order 69 is inapplicable to the situa- 
tion since having already effected delivery of cargo under 
demurrage, the carrier is under no disability “to tender 
[such] cargo for delivery”. 


Indeed, the very terms of the Commission’s order here 
under review belie respondents’ contention. This order 
states that common carriers by water are barred from 
assessing demurrage charges for any period during which 
they are unable to deliver cargo because of a strike by 
longshoremen “regardless of whether the cargo has been 
made available for delivery during the entire prescribed 
period of free time [emphasis supplicd]” (JA 47). If 
respondents contend that paragraph 3 of General Order 
69 is applicable because, during a longshore strike, “free 
time” must be extended, then “free time” cannot have vet 
expired and the phrase “regardless of whether the cargo 
has heen made available for delivery during the entire 
prescribed period of free time” is surplusage and has no 
meaning whatsoever. Obviously such irrational rule mak- 
ing should not be imputed to the Commission and peti- 
tioners’ interpretation of paragraphs 3 and 4 make the 
Commission’s use of the term “free time” in the Board’s 
order here under review meaningful. As petitioners have 
urged in their brief (Pet. Br., p. 21), it is paragraph 4 
rather than 3 of General Order 69 (46 C.F.R. Part 226) 
(JA 59) which is applicable to our situation. 
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(b) The Decision in Docket 659 


Although respondents scrupulously claim that the Com- 
mission’s order did not constitute a reversal of the order 
in General Order 69, nonetheless, a number of reasons 
given by the respondents in support of the order here under 
review are diametrically opposed to the decision in Docket 
659, Free Time and Demurrage Charges at New York, 3 
U.S.M.C. 89 (1948) (JA 66). Respondents contend (Res. 
Br., pp. 19-20) that there is “no merit to petitioners’ argu- 
ment that the Commission’s interpretation creates “* * * 
the unjust result of compelling the ocean carrier, against 
its will, to be a warehouseman without compensation * * *””, 
In Docket 659, the Commission stated (3 U.S.M.C. at 107- 
8) (JA 89-90) : 


“The carrier is entitled, however, to fair compensa- 
tion for sheltering and protecting a consignee’s prop- 
erty during the period of involuntary bailment after 
expiration of free time.” 


Respondents also argue (Res. Br., p. 19) that “peti- 
tioners’ tariff extends to consignees the economic choice 
of prompt removal without additional charges, or later 
removal with additional charges.” In Docket 659, the 
Commission stated (3 U.S.M.C. at 106): “* * * it is un- 
disputed that the demurrage rate structure is penal in 
purpose, intended to clear the piers” (JA 87). The Com- 
mission fixed five days as “the shortest time that affords to 
consignees a reasonable opportunity to take delivery of im- 
ports” (3 U.S.M.C. at 104) (JA 84). The Commission thus 
clearly demonstrated that it intended no option to con- 
signees but affirmatively desired, as a matter of public 
policy, that the consignee remove his goods from the pier 
during the free time period in order to keep the piers 
fluid and uncongested, 
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VI 


Potential Utilitization of Piers During Longshore 
Strike 


Respondents propound a novel theory in their attempt 
to justify a delinquent consignee’s free utilization of pier 
space during a longshore strike. They state (Res. Br., 
p. 20): 


“Even if the terminal space were unoccupied by the 
consignee’s cargo, the carrier could not put the 
space to any profitable use. Thus, the space occupied 
by the consignee’s cargo is in any event inutile for 
the strike’s duration.” 


Of course, there is nothing in the record to support 
this argument but, even if there were, respondents can- 
not seriously contend that if a tenant of real property 


can demonstrate that his landlord would not have been 
capable of renting the property during the period when 
the tenant occupied such premises, the tenant would 
thereby be excused from paying rent. If the cargoes 
were not on the piers, the owners could make repairs in 
the interim. But, more importantly, expenses would not 
be incurred in protecting the goods from pilferage and 
damage. 


Petitioners submit that the factor of potential space 
utilization by the carrier during the period of a long- 
shore strike is without legal merit. 


CONCLUSION 


The order of December 15, 1960 of the Federal 
Maritime Board is invalid and should be set aside. 


Respectfully submitted, 


ELKAN TURK, 
SEYMOUR H. KLIGLER, 
Attorneys for Petitioners, 
120 Broadway, 
New York 5, N. Y. 


Sout D. Bromserc, 
Of Counsel. 


Dated: New York, New York 
October 5, 1961 


